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The agent before procuring the policy was shown papers showing the nature 
and extent of incumbrances. 
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A soliciting agent, authorized to receive proposals, fix rates, receive premiums, 
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officer, has no authority to waive a forfeiture by admissions after a loss. 
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Cropton, J. 

Defendant, the Phoenix Insurance Company, issued the policy on 
which the action is founded to Mrs. Dora Roberts, February 1, 
1887, and thereby insured against loss or damage by fire a building 
occupied by her as a residence. Defendant objected to the intro- 
duction in evidence of the transfer of the policy by virtue of which 
plaintiff claims the right to sue thereon in his own name. It may 
be conceded that the assignment of the policy to plaintiff, not hav- 
ing been signed by Mrs. Roberts, did not, under section 2348 of the 
Code, operate to pass the title to plaintiff so as to authorize him to 
sue thereon in his own name, but, not having been impeached by 
plea, and being verified by affidavit, it must be deemed genuine. 
Code, § 2770. When this case was before the court at a previous 
term (86 Ala , 551, 6 South. Rep, 143) all the material and controll- 
ing questions now involved, exclusive of the rulings in relation to 
the admission and exclusion of evidence, with probably two excep- 
tions, were considered and decided. It was ruled that there was 
no available error in the rulings on demurrer to the pleadings as 
they then stood, on the ground that the defendant had the benetit, 
under the pleas to which demurrers were overruled, of any defense 
which could have been had under those to which demurrers were 
sustained. The same observation applies to the pleadings as they 
now stand. We shall, therefore, not consider the propriety of the 
court’s rulings on the several demurrers. 

The policy contained a stipulation that it should be void “if the 
property hereby insured, or any part thereof, is mortgaged, or 
otherwise incumbered, either prior or subsequent to date hereof, 
without consent of the company written thereon.” The issuance of 
the policy, the destruction of the property, and its value, being un- 
disputed, and there being no controversy as to the existence of three 
mortgages on the property prior to and at the time of the issuance 
of the policy (two executed by plaintiff himself to the New Eng- 
land Mortgage Security Company and B. K. Collier respectively, 
and the third by Mrs. Roberts and her husband to plaintiff, from 
whom she purchased the property, to secure the purchase money), 
the first controverted issue involves the information alleged to have 
been communicated to Jackson, the agent of the defendant, of the 
mortgages, while acting in the scope of his agency. There being 
evidence tending to show that Roberts, who represented his wife in 
obtaining the insurance, exhibited to Jackson an unsigned mortgage 
showing the nature and extent of the incumbrances, the court sub- 
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stantially instructed the jury that, if this be true, Jackson was 
charged, and through him the company, with notice of the mort- 
gazes. The principle underlying the charge was virtually an- 
nounced on the former appeal. In passing upon plaintiff's repliea- 
tion, averring the fact that Roberts laid before Jackson papers 
showing the nature and extent of the incumbrances resting on the 
property, it was said: ‘ This, if true, brought home to Jackson’s 
knowledge the true condition of the title, contemporaneously with 
the acts done by him iu placing the insurance.” The chargesin re- 
spect to this matter, given at the request of the plaintiff, are free 
from error. 

The policy contained also a stipulation that it should be void “if 
the assured shall have, or shall hereafter make, any other insurance 
[whether valid or not] on the property, without the consent of the 
company written thereon.” It is uncontroverted that at the time of 
the issuance of the policy there was other insurance on the property 
to the amount of $800, issued by the Central City Fire Insurance 
Company. The evidence shows that this insurance was for and in- 
ured to the benefit of Mrs. Roberts, though taken in the name of 
plaintiff, and the loss, if any, payable to the New England Mortgage 
Security Company: Holbrook vs. Insurance Co., 1 Curt., 193. The 
policy contains a stipulation that it shall be void if the property was 
sold or transferred, or any change took place in the title or posses- 
sion, without the consent of the company indorsed thereon. It ap- 
pearing that the property was sold and transferred, the court in- 
structed the jury that, by its terms and conditions, the policy 
became void when plaintiff transferred the property to Mrs. Rob- 
erts, unless by negotiation she was placed in the stead of plaintift, 
and the company recognized its obligation to her, or another for her, 
in case of loss; and, if there had been no such negotiation before 
the policy sued on was issued, the first policy was void, and there 
was no double insurance. Charges requested by defendant assert- 
ing the converse proposition were refused. There are many author. 
ities, especially in Massachusetts, Virginia, Ohio, Missouri, and other 
states, which hold that when the condition in respect to further in- 
surance is general, without qualifying words, only valuable and en- 
forcible insurance is brought within the operation of the condition. 
There are also cases, notably Gee vs. Insurance Co. (55 N. H., 65), 
which hold that, when the words “whether valid or not” are em- 
ployed, the condition is inconsistent with the scope and effect of the 
contract, and is void. There are other cases which hold that, when 
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these words are employed, other insurance, whether prior or sub- 
sequent, is within the prohibition against further insurance, though 
the insurer may avoid the policy for breach of condition: Insurance 
Co. vs. Lamar, 106 Ind., 5183; Funke vs. Insurance Co., 13 N. W. 
Rep., 164; Allen vs. Insurance Co., 31 Amer. Rep., 243. The doc- 
trine on which the cases of the last class proceed seems to be well 
supported by sound reason, and to effectuate the intention of the 
parties, being in furtherance of the objects of such conditions. One 
manifest purpose is by compelling the assured to bear a part of the 
risk, to remove temptation to destroyed his own property, and to 
afford a stimulus to exercise care and diligence in its protection, 
which purpose is defeated, though the other insurance may be in- 
valid, if the insured believes it to be valid, as he must do, other- 
wise he would not expend money in procuring it. Another purpose 
is to relieve the company of the burden of proving the validity of 
such other insurance, by having to show the consent of the com- 
pany or a waiver of the forfeiture, or otherwise. Again, it is a 
sufficient reason that the parties, competent to fix the terms of their 
coutract, have so contracted. Such condition is not violative of 
any rule of law or public policy. A construction that only valid and 
enforcible insurance comes within the scope of the condition dis- 
regards the plain import of the contract and the objects which the 
parties intended to accomplish, and devolves on the court the in- 
convenience and burden of trying collateral issues, involving the 
validity of a contract other than the one sued on. But it,is unnec- 
essary to pursue the argument further, for it has been so clearly 
and ably presented in the cases cited that any effort to strengthen 
it would prove futile. Upon a consideration of the cases, the prin- 
ciples upon which their conclusions are rested, and the reasoning 
by which they are sustained, we adopt the view that, when the in- 
surer is required to resort to proof of extrinsic facts to avoid the 
policy, when it is not void upon its face, having cor obtaining such 
insurance without the consent of the company is a breach of the con- 
dition against further insurance, and renders the policy void. 
Therefore, if the question as to Jackson’s notice of the existing in- 
cumbrances be determined adversely to defendant, the inquiry, 
there being no pretense that Jackson or the company was notified 
of the prior insurance, is narrowed to his authority to bind or es- 
top the company by his alleged admission to plaintiff, and to the 
fact of such admission. The evidence discloses that he was the 
soliciting agent, authorized to receive proposals for insurance, fix 
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tire rates of premium, receive the money, countersign, issue, and re- 
new the policies, and consent to their transfer when signed by the 
president or secretary. The second replication filed by plaintiff to 
the plea of defendant setting up other insurance avers that, before 
purchasing, plaintiff consulted Jackson, who informed him that the 
policy was all right, and that the loss would be paid, on which 
assurance he purchased and paid value for it, and that Jackson had 
authority to make such representation and bind the defendant 
thereby. On the first appeal, this replication was held to constitute 
a complete answer to the defense relied on; but, it was added, 
«‘ while we hold the second replication to be sufficient as pleaded, it 
will be utterly worthless, if there is a failure to show Jackson’s 
authority to bind the company by the admission he is alleged to 
have made.” And, in reference to such other insurance, it is said: 
“Tf that insurance in fact existed, and if the estoppel is not made 
good under the rules declared above, then the failure to notify 
Jackson or the company is fatal to this suit.” In Insurance Co. vs. 
Young (86 Ala., 424-5, South. Rep., 116), we ruled that an agent 
who is only authorized to solicit and take applications for insurance, 
receive the premium, and deliver the policy, after having been 
signed by the proper officers, has no authority, express or implied, 
to waive a breach of the condition relating to additional insurance. 
The same ruling was made on the formerappeal. The authority of 
Jackson, as shown by the evidence, relates to acts to be done before 
2 luss occurs, and is not the equivalent of express authority to waive 
a forfeiture or estop the company by admissions after loss. The 
court erred in refusing to so instruct the jury at the request of de- 
fendant. There are some errors in the rulings of the court on the 
admission and exclusion of evidence unnecessary to consider. They 
may be avoided on another trial by admitting only such evidence as 
is relevant to the really controvertedissues. Reversed and remanded. 
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SUPREME COURT OF COLORADO. 


STATE INS. CO., or Drs Mornes, Iowa 
Us. 
TAYLOR.* 


Where the agent, authorized to solicit insurance, receive premiums, and <e- 
liver policies, fills up the application and signs the name of the insured 
without his knowledge or consent, the latter is not responsible for untrue 
answers which he did not make. 

When the complaint sets up a copy of the application, and the answer alleged 
its falsity, to which it was replied that the plaintiff did not sign it, the 
fuilure to demur to the reply waived any admission in the complaint that 
the application was that of the plaintiff. 

A house insured as a residence was also used for the entertainment, more or 
less, of persons, in the absence of any other place, and for keeping boarders, 
of which facts the general and special agents were informed. 

Held, That in the absence of evidence that this increased the loss, the policy 
was not avoided. 


The policy provided that it should be void if the hazard was increased with- 
out the consent of. the company. 

Held, That this did not apply to the increase of hazard in an adjoining prop- 
erty not controlled by the insured. 

In the ease of a building, the measure of damage is not the market value or 
what it could be sold for, nor the cost of replacement, but the damage to 
the insured under all the circumstances, and the cost of replacement and 
deterioration are proper subjects of inquiry in reaching a conclusion. 


On the 30th day of January, 1885, appellant issued to appellee 
a policy of insurance on his frame house, used as a residence, in 
the village or town of Hancock, Chaffee County, and its contents, 
including wearing apparel, family stores, and provisions, for the 
sum of $1,200,—$800 being on the building and $400 on the con- 
tents; insuring against fire and lightning for one year for a pre- 
mium of $48. In the body of the policy appears the following :— 

And it is expressly understood and agreed by the parties hereto that appli- 
cation and survey No, 183,956, made by the assured, is hereby made a part of 
this policy and a warranty on the part of the assured, and that this policy is 


issued upon the faith of the statements in said application and survey as they 
thus appear in writing therein, only. Also: Any false statement in the 


* Decision rendered, June 20, 1890. 
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application shall make this policy void. In case of loss, any attempt at 
false swearing or fraud of any kind shall be a forfeiture of all claims against 
the company on this policy. 

And:— 

This company reserves the right to rebuild and repair in all cases of loss. 

Of the various provisions contained therein these are thought to 
be all that are involved in, or necessary to, a determination of the 
cease. Upon the back of the policy is what purports to be an ap- 
plication for insurance made by appellee, with his name attached, 
in which it is stated, among other things, that the house was 
“frame;” ‘one to three years old;” “in good repair;” “cash value, 
$1,500;” “finished;” “ west and north side painted.” “It is a 
two-story frame building, 18x36; one addition 10x22, and one 
10x16;” ‘‘it is occupied by owner asa private dwelling.” “Shingle 
roof.” “Chimneys corrugated or double iron;”’ “start below ceil- 
ing and roof.” Number of stoves, “two in use, two others ocea- 
sionally.” “Pipes do not enter brick flues;” “do not pass through 
partitions or floors.” “They are secured by double thimbles of 
sheet iron.” That the “barn was distant from the house about 
ninety feet.” “South eight feet, a one and 1-2 story log residence, 
now vacant.” “Kast ninety feet to stable, frame 16x30.” On the 
3d day of November of the same year, the house took fire in the 
upper part (ceiling or roof) from a stovepipe, and was destroyed, 
with most of the contents. On the next day appellant was notified 
of the loss; and, shortly after, proper proof was made of the loss, 
and demand for payment, which was refused, and a suit was insti- 
tuted. In the complaint the policy of the insurance is set out in 
full, and on the back of it the supposed application of appellee 
for insurance. 

In the answer the defendant admitted the making and delivering 
of the policy, denied that the loss was $1,200 as shown by proofs 
of loss submitted, and said it ought to be not to exceed $524.62. 
The defense relied upon was, the application for insurance made 
and signed by the plaintiff was the basis of the contract upon 
which the policy was made, and that it was false or fraudulent in 
many particulars, notably (1) in the value of the house, stated to be 
$1,500 when in fact it did not exceed in value the sum of $300; (2) 
that the building was not occupied as a private dwelling, but as a 
public inn and boarding-house; “ (3) that the chimneys in said 
house were not of corrugated or double iron, and that there were 
no chimneys in said house, and never was; (4) that the chimneys 
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in said house did not start below the ceilings and roof in said 
house, and no chimneys whatever were in said house, or were 
ever used by the plaintiff, at any time; (5) that the stovepipes 
did not pass through partitions, floors, ceilings, and roof of the 
house, and were unprotected; (6) that the stovepipes were not 
secured at all as stated in the application; (7) that the barn was 
not ninety feet distant from the house, and not to exceed twenty 
feet; (8) that the log-house was not eight feet distant from the in- 
sured premises,—not to exceed five feet,—and at one point con- 
nected with the house; (9) that there was an addition to the house, 
8x16 feet, not mentioned in the application at all.” And as a 
special defense that the log-house adjoining was at the time of the 
fire, and for two months previous had been, occupied as a grocery 
store, and that the proprietors kept in stock quantities of kerosene 
oil and giant powder, which greatly added to the risk, and that 
appellee failed to notify defendant of the fact. All the averments 
in the several special answers were traversed by the replication of 
the plaintiff. The case was, by agreement of parties, tried by the 
judge of the district court without a jury. He found for the plaint- 
iff in the sum of $1,045, and judgment was entered-for that amount. 


Srvuart Bros, fur Appellant. 
W. I. Decker and C. A. ALLEN, for Appellee. 


Reep, C. (after stating the facts as above.) 

It is contended by appellant in argument that the appellee, by 
setting out in his complaint the application for insurance from the 
back of the policy, upon which his name appeared, indorsed it as 
his act, and made it a part of the contract sued upon, and was es- 
topped from denying it. The pleader set out the policy of insur- 
ance as the basis of his action, and then says: “On the back of 
the policy is a copy of the application made for the insurance, in 
writing and print, as follows.” It is neither indorsed as correct, 
nor adopted as, or stated to be, the application of the insured. 
The appellant, in its amended answer, states that appellee made 
his application for a policy of insurance in writing, setting forth 
the alleged application, and avers that material statements in the 
application were not true, and for that reason seeks to avoid lia- 
bility for the loss. The appellee, in his replication, says he did not 
make or sign any written application, but that the one referred to 
was made by Van Arsdale, the agent of the company, without his 
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knowledge or consent. There was no demurrer or motion filed to 
this reply, and the case proceeded to trial upon the issues made by 
the complaint, answer, and replication. By these pleadings the re- 
sponsibility for the written application was made a material issue 
in the case, and the court properly allowed appellee to testify that 
he did not make any written application, and also to give his ver- 
sion of what actually took place between the parties in reference to 
the transaction. It is apparent from the evidence that the applica- 
tion for insurance upon which the policy was issued was incorrect 
in many important particulars; so far from being a true statement 
of the facts in regard to the insured property as to render a policy 
void if established by proof to be the act of the insured. 

The first question to be determined from the evidence and the 
law applicable to the facts is whether the application was that of 
the insured, or for which he was responsible, or the applicationand 
act of the insurer by its agent, for which it was responsible. That 
A. D. Van Arsdale was the agent of the appellant to the extent of 
soliciting insurance, sending the applications for insurance to the 
company, obtaining policies, delivering them to the insured, and 
collecting the premiums, was established by his own evidence and 
that of J. A. Dubbs, the general agent for the state of Colorado. 
That in this instance he solicited the insurance is shown by the 
evidence of the appellee, and is undisputed. In regard to the ap- 
plication, there is no great conflict between the testimony of ap- 
pellee and Van Arsdale. It plainly appears that no application was 
made out by appellee, or in his presence, nor submitted to him, 
nor signed by him, and no authority given to the agent to sign his 
name; that the application was not seen by him, and that he was 
not informed of its character or contents; that the interview be- 
tween him and the agent occurred late at night in a saloon, with- 
out a blank form of application, and with no copy of the questions 
to be asked and answered. Van Arsdale says: “ Lasked questions, 
and took his answers, and put them down from memory, as nearly 
as I could, next morning.” Appellee specifically denies the mak- 
ing of any of the important statements contained in the applica- 
tion relied upon to defeat a recovery; and, in regard to several of 
them, he is corroborated by Van Arsdale, and in no important 
point is he contradicted by him. Van Arsdale, in making up and 
forwarding the application, cannot be regarded as the agent of the 
insured, as supposed and contended by counsel for appellant. 
“Where an insurer intrusts applications in blank for insurance to 
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a person who forwards the same to the insurer, and is the medium 
through whom the insurer delivers the policy and receives the pre- 
mium, the person so intrusted therewith is treated as clothed 
with the requisite authority to effectuate the duties confided to 
him, and to that extent represents the company, and can bind it. 
* * * The assured has a right to rely upon it that the agent has 
authority to explain the inquiries put in the application, and to 
determine what facts are required to be stated, as well as how they 
shall be stated, and, acting upon his direction, if any error is com- 
mitted, itis chargeable to the insurer, and not upon the assured; 
and, if he fills out the application, and, being correctly informed of 
the facts, misstates them, or omits to state them, the consequences 
are not to be visited upon the assured.” Wood, Ins., § 384; Mal- 
leable Iron Works vs. Phoenix Ins. Co., 25 Conn., 465. “When a 
person is in fact the agent of the insurer in procuring a policy, a 
clause in the policy that persons so acting are agents of the in- 
sured, and not of the insurer, does not change the fact. He is still 
the agent of the company as to the acts which are done in its be- 
half.” May, Ins., § 140. In Insurance Co. vs. Ives (56 IIl., 402), 
the court, in commenting upon the effect of such a provision in 
the policy, very pertinentiy says: “The words have no magic 
power residing in them capable to transmute the real into the un- 
real, nor had they power to make the agent of the company an 
agent of the insured. May, Ins., $140; Insurance Co. vs. Chipp, 93 
Tll., 96; Eilenberger vs. Iusurance Co., 89 Pa. St., 464.. “If at the 
time of the application the latter [the insured] states facts material 
to the risk, and the agent neglects to communicate them to the 
company, in consequence of which a policy is issued in ignorance 
of the fact, the neglect is not imputable to the applicant, so as to 
make him responsible as for a concealment. That the agent is in- 
structed to regard himself as the agent of the applicant rather than 
of the company, these instructions not being known to the appli- 
cant, does not alter the case.” May, Ins. supra; Bebee vs. Insur- 
ance Co., 25 Conn., 51. Wilson vs. Insurance Co. (4 R. I., 141) was 
a case where the facts were very similar to those disclosed by the 
testimony in this case, where the agent sent an application he was 
not authorized by the applicant to send. He was held to be the 
agent of the company, so far as to estop it from denying the con- 
tract, and from setting up its mistakes as misrepresentations as 
working a forfeiture. It was said: “He was at least the agent of 
the company for forwarding the application; and his misconduct in 
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that regard was imputable to his principal, and could not be al- 
lowed to prejudiee the rights of the applicant, who did not know 
of it.” See, further, May, Ins., § 141; Denny vs. Insurance Co., 13 
Gray, 492; Ames vs. Insurance Co., 14 N. Y., 258; Malleable Iron 
Works vs. Phoenix Ins. Co., supra; Woodbury Sav. Bank vs. Char- 
ter Oak Ins. Co., 31 Conn., 517. In May vs. Insurance Co. (25 Wis., 
291), the question of agency presented in this case was ably dis- 
cussed, and it wassaid: “The recent cases upon this subject fully 
sustain the position that upon this state of facts the company is 
responsible for the accuracy and omissions of its agent, even 
without any express undertaking to be so, and that it cannot avoid 
liability by reason of any discrepancy between the real facts as 
disclosed to him, and his presentation of them in the papers. The 
tendency of modern decisions has been strongly to hold these com- 
panies to that degree of responsibility for the acts of the local 
agents which they scatter through the country that justice, and the 
due protection of the people, demand, without regard to private 
restrictions upon their authority, or to cunning provisions inserted 
in policies with a view to elude just responsibility.” See, also, 
Rowley vs. Insurance Co., 36 N. Y., 550; Insurance Co. vs. Cooper, 
50 Pa. St., 331; Viele vs. Insurance Co., 26 Iowa, 9; Insurance Co. 
vs. Schettler, 38 Ill., 166; Eames vs. Insurance Co., 94 U. S., 621. 
Applying the law to the facts as proved, we must conclude that 
the employment of Van Arsdale by the appellant, in the capacity 
and for the purpose he was shown to have been employed, made 
him the agent for the company to the extent of receiving, making 
out, and forwarding to the company correct and proper applica- 
tions for insurance, and that when, as in this instance, he entered 
upon the duty, and attempted to discharge it, any misstatements, 
errors, or omissions, the results of his own fraud, carelessness, or 
neglect, are to be deemed those of the insurer, and not those of the 
insured. Contracts of insurance, notwithstanding the intricate and 
complicated provisions contained in the policies,—perhups found 
necessary to protect companies from fraud,—are to be considered 
and construed by the same rules of law and interpretation as other 
contracts, so as to carry out the intention of both parties, and hold 
each party responsible for his own wrong. Where there is on the 
part of the assured such intentional concealment, misrepresenta- 
tion, or omission as amounts to fraudulent conduct on his part in 
procuring the insurance, it should vitiate and avoid the centract, 
and he should suffer the direct results of his own misconduct; but 
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where, on the other hand, there is shown no fraudulent or wrongful 
representation or omission on the part of the assured, and the 
wrong is perpetrated through the fraud or negligeuce of the ac- 
credited agent ofthe insurer, it would be neither just nor equitable 
to hold the insured responsible for it. In explaining our views in 
the present case, we can do far better by adopting and quoting from 
so eminent a jurist as Folger, J., than by any efforts of our own. 
In Rohrbach vs. Insurance Co. (62 N. Y., 63), in a case presenting 
similar questions to the one under discussion, he said: “It is to 
be regretted that corporations of the power and extended business 
relations with all classes in the community which insurance com- 
panies have should prepare for illiterate and confiding men con- 
tracts so practically deceptive and nugatory, and should, in cases 
as free from fraud and wrong on the part of the insured as this is, 
hold their customers to the letter of an agreement so entered into. 
Tam aware that often the companies are made the victims of dis- 
honest and designing persons, but I cannot agree that the remedy 
for that is to refuse to be bound by the acts of agents of their own 
selection when dealing with simple and unlettered men. If there 
should be less greediness for business, and such care in the selec- 
tion and appointment of agents as would insure the confidence of 
the companies in their capability, discretion, and integrity, it would 
not need that there be laid upon unwise policy-holders an agree- 
ment to take the burden of the opposite qualities in those put for- 
ward to them as actors for the insurers.” Under the evidence, it 
must be held that the application which was forwarded was the act 
of the agent, and consequently the act of the insurer, for which it 
alone was responsible, and that the company is estopped to set 
up any statements contained in the application to defeat a recov- 
ery. To hold otherwise would be to place every simple or un- 
educated person seeking insurance at the mercy of the insurer, who 
could, through its agent, insert in every application, unknown to 
the applicant, and over his signature, some false statement which 
would enable it to avoid all liability, while retaining the price paid 
for supposed insurance. Courts, while careful not to discriminate 
against insurance companies, should give to their contracts such 
interpretation, and to the acts of their agents such construction, 
as to afford some security to those with whom they contract. 

It is contended that the policy was avoided by the assured keep- 
ing an inn or boarding-house. It does not appear from the evi- 
dence that the character of the house in that particular was 
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changed after the insurance was effected. It appears from the 
evidence of the appellee that the agent was informed that persons 
were entertained at the place, more or less, owing to want of other 
places of entertainment, and that some boarders were kept at 
times. This is admitted by the agent, Van Arsdale, who says he 
communicated the fact to the general agent. Both the special and 
general agents having been informed that parties were kept, and 
it not having been shown that such business was more extensively 
done after than before insurance, or that the loss by fire was in 
any way caused by people having been entertained, it should not 
be considered of sufficient importance to reverse the judgment. 

It is also urged that the occupancy of the adjoining log-house as 
a store, carrying in stock kerosene and giant power, greatly in- 
creased the risk, and that the failure of appellee to notify the com- 
pany worked a forfeiture of the policy. It is not claimed that 
appellee owned or exercised any control over the building, or that 
the statement that the building was vacant at the time of the in- 
surance was untrue. The proof shows it to have been occupied 
only two months before the fire occurred. It is provided in the 
policy that, if the “hazard is increased without the consent of the 
company in writing,” the policy shall be void. This should be 
construed as only applying to the insured premises, or to property 
under the control of the insured. There is nothing in the lan- 
guage used which would extend it to the property not under his 
control, and the acts of others, and hold him responsible for the 
acts of his neighbors or of contiguous owners, and require him to 
keep informed as to the manner in which other persons in the 
neighborhood used their property, or to communicate the facts to 
the insurer. The contract of insurance being mutual, good faith 
should require that he give information of any fact or act of his 
own, or with his consent, on property insured or adjoining, and _ 
under his control, whereby the risk was increased. Further than 
that he could not be expected to go. The statement that at the 
time of the application the building was vacant must be’ regarded 
only as a statement of its condition at that time, not a warranty 
that it should remain so. He, not being the owner, could not be 
presumed to have intended to take possession and control of the 
property: May, Ins., §§ 244, 247; Wood, Ins., § 237. In this case 
it is shown that the use of the log building owned by a third party 
in no way contributed to the destruction of the insured property 
or the loss; that the fire originated in the roof of the insured 
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bailding, extended to and consumed the log building, but not until 
the goods, including oil and giant powder, had been removed. 
The only remaining question is as to the rule of damage in arriving 
at the value of the building destroyed. It is contended that the 
amount allowed was excessive; that the true value was what the 
property would have sold for in the market. Counsel do not say 
whether, in fixing the value, the house is to be considered a chat- 
tel, and its value what it would bring severed from the realty, or 
whether its value was to be estimated in connection with the land 
on which it stood. The rule contended for cannot be the correct 
one. Ifso,—if there was no market demand for the property so it 
could be sold,—it would have no value, and there would be, con- 
sequently, no loss. Another trouble is as above suggested: It 
would make the value of the house insured to depend upon the 
murket ability of the uninsured land. A farmer might have an in- 
sured building of the value of $5,000 on a large farm, and yet be 
held to have sustained no loss by its destruction because there was 
no demand for land in that location, and the farm could not have 
been sold. While the price for which the property could be sold 
might be admissible in evidence to assist in arriving at its value, 
it was not the only, nor a safe, criterion. If not salable at all, it 
might have a value to the owner as a home for himself and family, 
or for business purposes. Where, as in this case, the policy was 
“valued ” (amount of insurance fixed), the rule is indemnification 
to the owner not exceeding the sum insured; the question, not what 
some one would have paid for the building, but what amount 
would indemnify the owner for the loss sustained. The rule of 
damages is the value of the property lost, and not the cost of re- 
placement: Stewart vs. Insurance Co., 5 Hun, 261. It is for the 
jury to determine how much money will make good to the insured 
his luss: Brinley vs. Insurance Co., 11 Metc., 195. “It is for tke 
jury to say what the actual value of the building was, in view of all 
the facts, and their finding is conclusive:”’ Wood, Ins., § 446. 
Counsel seem to have confounded the measure or rule of damage 
for merchandise or goods destroyed with that for buildings. In 
the former the value in market is correct. In the latter it must 
be “the actual value of the property in the condition it was in at 
the time of loss, taking into consideration its age and condition, 
and not necessarily what it would cost to erect a new building. 
The assured should be allowed the value of his building at the 
time of loss; and if, by reason of age or use, it is less valuable 
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tara anew building erected upon the same plan, of similar ma- 
terials and of the same dimensions, the insured should be allowed 
for suc‘ difference arising from deterioration:’ Wood, Ins., § 446; 
Insurance Co. vs. Sennett, 37 Pa. St., 205. It follows that the 
original cost of the building, the cost of constructing a like build- 
ing at the time of trial on the same land, and the difference in value 
between the building destroyed, by reason of its age and use, and 
a new one, were all proper inquiries to assist the court in arriving 
at a just conclusion in regard to the loss sustained; and the ad- 
mission of evidence upon these points was not erroneous, as sup- 
posed by appellant. In our view of the case, no serious errors 
occured upon the trial, and the judgment should be affirmed. 

Richmond and Pattison, CC., concur. 

Per Cuatam.—For the reasons stated in the foregoing opinion 
the judgment is affirmed. 


+e 
UNITED STAIES CIRCUIT COULT. 


NORTHERN DISTRICT OF ILLINOIS. 


Us. 


RAILWAY PASSENGER & FREIGHT CON- 
DUCTORS’ MUT. BEN. ASS’N.* 


Where the constitution of a benevolent society provides that the decision of 
the board of directors regarding the payment of claims is final, no suit 
can be instituted on a claim rejected by the board in the absence of fraud 
or mistake. 


Under a provision in the by-laws that, if a member fails to pay an assessment, 
he shall cease to be a member, and his name shall be stricken from the 
roll by the secretary, failure to pay forfeits membership, though the sec- 
retary omits to strike his name from the roll. 


F. S. Winston and James Meacuer, for Plaintiff. 
S. J. Mitizr, fur Defendant. 
Buiopeerr, J. 
This is a suit at law brought to recover the sum of $2,500 as a 
benefit fund, claimed by the plaintiff to be due her from the de- 
fendant by reason of the death of Sidney G. Rood, plaintiff's husband, 


* Decision rendered, June 6, 1887. 
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while a member of the defendant association. The case was 
tried before a jury, and there being no disputed facts, a verdict 
for the plaintiff was taken by direction of the court, and the ques- 
tions of law arising upon the undisputed facts have been dis. 
cussed upon motions in arrest of judgment and for a new trial. 
The defendant is a corporation, not for pecuniary profit, organ- 
ized under #n act of the legislature of Illinois, “concerning corpor- 
ations,” approved April 18, 1872; the objects of the corporation, as 
stated in the preamble to its articles of association, being “ to pro- 
vide for the widows and children, heirs and representatives, of 
those of our members who may lose their lives, die, or become 
permanently disabled;” and the membership was to consist of per- 
sons who were conductors on railroads in the United States or Can- 
ada. The general plan for carrying out this object was that, upon 
the death or disability of a member in good standing, a claim for 
the benefit funds was presented to the board of directors, and, if 
the board approved and allowed the claim, an assessment of $2.50 
on each member was made, which assessment was to be paid by 
the members within thirty days from the time it was made, and 
the proceeds, not to exceed $2,500, when collected, were paid over 
to the beneficiary of such member; but the payment of an assess- 
ment was wholly voluntary on the part of members. It is con- 
ceded that the number of members subject to assessment at the 
time the claim now in question was presented was sufficient to 
have made the aggregate of the assessment amount to $2,500. 
Sidney G. Rood, the husband of the plaintiff, became a member 
of the defendant association on the twenty-third of May, 1883; he 
was at that time in the employ of the Michigan Central Railroad 
Company as conductor of passenger trains, and continued in such 
employment up to August 3, 1885, when he was killed by a railroad 
accident. Proof of his death was duly presented by the plaintiff to 
the board of directors of the association, and a claim made that the 
benefit fund should be allowed and paid to her. It was conceded 
that she was the proper person to make this claim for the benefit 
fund to be paid upon the death of Mr. Rood, if any person was en- 
titled to such a fund. The board of directors of the association, 
after an investigation of the facts in regard to this claim, at a meet- 
ing held February 14, 1886, refused to allow the claim and order an 
assessment for its payment; assigning as the reason of their action 
that Mr. Rood was at least sixty days delinquent in the payment of 
his assessments at the time of his death. A motion to reconsider 
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this action was made before the board ata meeting held May 2, 
1886, but such motion was defeated by a unanimous vote, and this 
suit is brought to enforce the claim. 

The motion in arrest is based upon the ground that the power to 
allow or refuse payment of a claim is vested wholly in the board of 
directors, and that their action in the premises is final, and can 
only be disturbed for fraud or gross mistake, and that, inasmuch as 
the board of directors of the defendant association has passed upon 
and refused payment of this claim, no suit can now be maintained 
against the association to enforce it. 

The powers of the board of directors who have considered this 
claim, and refused to pay it, are defined by the fifth article of the 
constitution of the association, and, so far as they bear upon the 
questions in this case, are as follows:— 


Art. 5. The board of directors shall consist of seven members. * * * To 
them shall all claims against the association be referred ; and upon the ap- 
proval ofa majority of said board, with that of the president, the same shall 
be paid by the secretary and treasurer. * * * Theyshall decide all points 
of dispute and questions of doubt that may arise, and their decision shall be 
jinal. * * * Assessments shall be only made by authority of the board of 
directors. & 


It will be seen that the power of these directors in regard to the 
allowance of this claim, and ordering an assessment to pay it, is 
plenary. They are clothed with full authority to pass upon each 
and every claim presented against the association, and their de- 
cision is final. This is purely voluntary association. The members 
of the association have, by their own organic law, provided a tri- 
bunal to hear and determine all claims against it, and I do not 
think any court can be invoked to review the action of the board in 
a matter so completely delegated to them. To attempt to enforce 
by suit any claim which the board of directors has acted upon, or 
refused to allow or approve, is equivalent to prosecuting an appeal 
from this buard. It was certainly competent for the members of 
this association to agree among themselves that the action of 
their board of directors in reference to any claim presented against 
the association should be final; and there can be no doubt, from 
the language of the clause from the constitution just quoted, that 
they have so agreed. The duty of the board of directors is two- 
fold: First, to approve the claim; and, second, to order an assess- 
ment to pay it; and no member is under any obligations, expressed 
or implied, to pay an assessment for the liquidation of a claim 


against the association unless the claim has been approved by the 
VoL. XIX.—62. 
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board of directors, and the assessment ordered by the board. 
Waiving, therefore, all questions as to whether the board of direct- 
ors would be under any more obligations to approve this claim 
after a judgment had been rendered in favor of this plaintiff than 
before, it is sufficient to say that it seems clear to me that the sole 
power of determininy whether the association should or should not 
pay a claim, and an assessment be ordered to pay it, is vested in 
this board of directors, and no court can review or re-examine 
their decision in that regard. The constitution says the action of 
the board shall be final, and the courts must so treat it. The mo- 
tion in arrest of judgment is therefore well founded. 

As to the motion for a new trial. It appears, without doubt, 
from the proof, that an assessment was made upon the fitth day of 
June, 1885, for the payment of a claim which had been duly ap- 
proved by the board of directors; and this assessment should have 
been paid within thirty days from that day. Another assessment 
for the payment of a claim which had been duly approved by the 
board of directors was made on the first day of July, 1885, payable 
within thirty days from that date; and neither of these assess- 
ments had been paid at the time of Mr. Rood’s death. Article 6 of 
the by-laws of the association provides as follows :— 

Any and all members of this association neglecting or refusing to pay any 
assessment for the period of thirty days from date of such assessment shall 
cease to be a member, and the secretary shall strike his name from the roll of 
membership, and he shall only be readmitted to membership upon the pay- 
ment of all unpaid assessments, and an additional fee of two doilars. 

It is contended that this clause did not become operative against 
Mr. Rood, because the secretary did not strike his name from the 
roll of members, and did not notify him that he had ceased to be 
a member, but, that on the contrary, although in default, he was 
treated as a member by making further assessments against him. 
I do not think this position is well taken. As I have said, the de- 
fault as to the June assessment was fully shown by the proof, 
and I am of opinion that the clear intent and purpose of this by- 
law was that it should be self-operating. As members were under 
no legal obligations to pay their assessments, the evident intention 
of this provision was to visit the serious consequences of loss of 
membership upon all who should refuse or neglect to pay their as- 
sessment. Every time a member of this association is called upon 
to pay an assessment he must make the election either to pay within 
thirty days, or suffer the penalty of loss of membership by neglect- 
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ing or refusing to pay within that time. The language of the art- 
icle is “ he shall cease to be a member,” and it becomes the duty of 
the secretary to strike his name from the roll of membership. 
This latter clause is purely directory to the secretary, and is not 
the act wiich severs the relation between the member and the as- 
sociation. It is the failure of the member to pay his assessment 
within the time limited which terminates his membership, and not 
the action of the secretary in striking his name from the rolls; and 
the neglect of the secretary to perform this duty cannot defeat 
the operation of this provision in the fundamental law of the body. 
If, by merely neglecting to give notice to a defaulting member 
that his name had been stricken from the rolls, the membership is 
coutinued, it would then be in the power of the secretary to con- 
tinue a defaulter as a member without the payment of his unpaid 
assessment and his additional fee of $2, which the articles ex- 
pressly provide he shall pay before he can be rehabilitated with his 
rights of membership. I am therefore of the opinion that the 
court erred in directing the verdict for the plaintiff. 

For this reason the verdict of the jury must be set aside, and 
judgment rendered for the defendant. 


COURT OF APPEALS OF NEW YORK. 


HENRY ALLEN er at., Appellants, 


Us. 


GERMAN-AMERICAN INS. CO., or New Yor, 


Respondent.* 


When the insured accepts a policy of insurance procured through a broker, 
he is presumed to examine and accept the conditions with which it is 
fettered. 

Where the broker forwarded an application containing, among other things, 
consent to other insurance, which was modified in the policy and re- 
stricted in amount under penalty of forfeiture, a breach of the condition 
will forfeit the policy. 

A consent to a specified amount does not invalidate a general provision 
against other insurance and permit an amount in excess of that con- 
sented to. 


A mere broker through whom the application is forwarded and the policy re- 
ceived is not an agent of the company whose knowledge is a waiver of 


* Decision rendered, Oct. 7, 1890. 
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the policy provisions. Especially is this the case where the policy pro- 
vides that any other person procuring it should be deemed the agent of 
the insured. 


Ricuarp L. Hann, for Appellan’s. 

F. A. Surra, for Respondent. 

Gray, J. 

The fire insurance policy upon which the plaintiff has sued the 
defendant was held below to bave been forfeited through a vio- 
lation of the agreement against other insurance in excess of an 
amount specified. A brief statement of the facts as disclosed by 
the record before us will aid in an understar.ding of the reasons 
for our conclusion that the judgment was right. 

One Noble was a fire insurance broker, resident, during the sum- 
mer months at Lake Placid, where was also the hotel property of 
the plaintiff. Noble applied to plaintiff to insure his hotel and 
personal property, and he agreed that Noble might procure such 
insurance; and the amount of $4,630 was placed with this defend- 
ant. This figure was the aggregate of sums apportioned upon va- 
rious items of property. Noble wrote out upon a piece of paper 
the apportionment of the insurance and added a clause giving to 
the assured certain privileges as to the use of oil, repairs, and for 
other insurance. This paper writing was then transmitted to the 
defendant’s office in New York City. The defendant afterwards 
sent to Noble a policy for the amount mentioned, and upon the 
face of the instrument was attached the paper forwarded by Noble, 
but with a change in that part of its writing which privileged the 
assured to make other insurance. The change was in these words, 
viz: “total amount including this policy not to exceed $15,320.” 
The policy contained various terms and conditions, which bound 
the assured to the performance of and the abstention from certain 
things, and which defined precisely enough the engagement which 
the company assumed towards him. For the purposes of this case 
we need only refer to the following provisions: “The assured by 
the acceptance of this policy hereby warrants * * * that this 
company shall not be bound under this policy by any act of, or 
statement made to, or by, any agent or other person which is not 
mentioned in this policy. * * * This policy shall become void 
unless consent in writing is indorsed by the company hereon in 
each of the following instances, viz, * * * if the assured 
have, or shall hereafter obtain, any other policy or agreement for 
insurance, whether valid or not, on the property above mentioned, 
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or any part thereof. * * * If any broker, or other person than 
the assured, have procured this policy, or any renewal thereof, or 
any indorsement thereon, he shall be deemed the agent of the as- 
sured and not of this company in any transaction relating to the 
insurance.” In the concluding clause of the instrument it is pro- 
vided that “ this policy is made and also accepted by the insured 
upon and under * * * all the foregoing agreements, cove- 
nants, limitations and conditions.” The condition against other in- 
surance, contained in the policy, was so far modified by the com- 
pany as to permit it to the extent, including the amount insured 
therein of $15,320, and the permission was evidenced in writing 
upon the paper which had been forwarded from Noble and which 
was attached to the face of the policy. 

Now, this instrument was all there was to operate as a contract 
between the insurer and the assured. It contained within itself 
their relative engagements and the whole of them. Its terms 
charged the plaintiff with notice that the source and extent of the 
defendant’s liability were to be found there, and that a failure to 
keep to certain agreements on his part would exempt the company 
from any liability to indemnify him for losses. This was the con- 
tract proposed by the company, and it was open to the plaintiff to 
accept it, or to refuse it. He did accept it and became as much 
bound thereby as he would have been by any other contract, for 
there is no distinction to be made between such agreements of in- 
surance and other agreements for the performance of acts or the 
payment of money. It forms no exception to the general rule that 
contracts will be enforced according to their terms, and effect will 
be given to the expressed intention and the evident understanding 
of the parties. Every provision, in the absence of fraud and of 
conditions immoral in the eye of the law, will be presumed to be 
material to the obligations assumed, and, when parties enter into 
contracts which depend for their validity and enforcement upon 
the fulfillment of prescribed conditions, they will be held to the 
exact natureof the engagement. They are presumed to intend the 
consequences of their acts and it will afford no excuse to them that 
they mistook the law of their case, or that through inadvertence 
the conditions and possible consequences were unnoticed. This 
policy contained conditions of grave import and which clearly 
hedged in the contractual relations of insurer and assured. It 
strongly behooved the plaintiff to consider its contents when ten- 
dered to him, for there was nothing preceding or qutside of it 
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which at all affected the insurance company. It was essentially a 
conditional obligation of the company and when he accepted it the 
plaintiff became chargeable with the knowledge of its contents and 
took it according and subject to its terms. There is no reason why 
any provision should be set aside. In this particular case it was 
found that the plaintiff did not know about the limitation as to 
other insurance. But that is his fault and not that of the company. 
It had the right to presume that the plaintiff knew of and assented 
to every provision in its policy, when he accepted it. Nor isit of 
any consequence that it may not be possible to show that any prej- 
udice could accrue from insurance in excess of the particular 
amount. The purpose of inserting a warranty by the assured is 
wholly immaterial to the question. Parties may insert any provis- 
ions they chose in contracts, provided they violate none of the rules 
of law, and they should all be giventheir appropriate and intended 
effect. The warranty inserted here was that the policy should be 
void if the assured should thereafter obtain other insurance on 
the property in excess of a certain stated sum. The assent of the 
plaintiff to this provision is conclusively presumed from his accept- 
ance of the policy. In that respect, he voluntarily fettered himself 
and submitted to the defendant’s conditional acceptance of the 
risks proposed. The following authorities may be referred to in 
connection with the views I have taken of this question: Chase vs. 
Hamilton, 20 N. Y., 52; Jennings vs. Chenango Co. Ins. Co., 2 
Denio, 75; Pindar vs. Resolute Ins. Co., 47 N. Y., 114; Rohrbach 
vs. Germania Ins. Co., 62 N. Y., 47. 

The able counsel for the appellants, in seeking for grounds to 
uphold his contention that the defendant is liable upon this policy, 
notwithstanding the violation of the warranty as to other insur- 
ance, makes two points. He says, in the first place, that this policy, 
under the circumstances, could not be invalidated by other insur- 
ance; and, in the second place, that the provision on that subject 
was waived. 

The first ground we do not consider a tenable one. The point is 
that as there was a consent in writing to other insurance up to a 
stated amount, written upon the policy, that there could he no 
breach of the plaintiff's agreement not to obtain other insurance, 
and that the question became one only of the effect of insurance in 
excess of the amount specified in the consent. 

But such was not the effect of the act of the company. In re- 

tricting the privilege as to other insurance, it merely qualified the 
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condition upon which the policy would become avoided in that re- 
spect. It was the same thing as though the warranty had read 
that the policy would become void if the assured should obtain 
agreements for insurance upon his property to an amount exceed- 
ing $15,320. The company had the right to qualify their consent 
as to further insurance, and it made no @ifference in the force of 
the plaintiff's warranty, whether it was an agreement not,to obtain 
any other insurance at all, or none other after a certain sum was 
reached. It is not for plaintiff to complain, or for the court to rea- 
son upon the thing. The time to object was when the policy was 
tendered. 

Passing that point we come to the consideration of the question 
of whether there was any waiver of the provision as to other insur- 
ance. The ground taken is that Noble was the defendant’s agent 
and that he knew of other insurance by plaintiff, exceeding the 
sum of $15,320, at the time when he delivered the policy, and that, 
when two years subsequently, a renewal of the policy was delivered, 
he consented tu and in fact recommended an increase of insurance 
in excess of the amount of $15,320. The evidence is brief and, in 
my opinion, does not justify the assertions of counsel with respect 
to Noble’s acts. The assertions proceed upon his inference, 
merely from Noble’s testimony; for, explicitly, of course, it conveys 
no such facts to our mind. But, disregarding the effect of the 
testimony, there exists the broader ground for our holding that 
Noble was not the agent of the defendant, further than that he 
might be deemed such for the purpose of delivering the policy and 
its renewals to plaintiff and of receiving the premiums for the de- 
fendant. There is nothing in the case to show that Noble was au- 
thorized by defendant to act as its agent to effect insurance, or to 
accept risks for it. So far as it appears Noble had no relations 
whatever with the defendant other than that he forwarded this 
paper writing which contained statements of the amount of insur- 
ance proposed for and the privileges desired. He certainly ap- 
pears to have been nothing more than an insurance broker, solic- 
iting insurance business, and when, upon the acceptance of the 
risk, he received back a policy of the company for the plaintiff, his 
sole office was simply to deliver it for the company and to collect 
the premium. That is certainly not enough to constitute him an 
agent for the company, with authority to bind it retroactively or 
presently in transactions relating to the insurance. Circumstances 
are wholly wanting from which we may presumethe authority of an 
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agent. Then, too, the policy contained the provisions that the 
company would not be bound by any acts of, or statements of, or 
to, any agent, or other person, which were not contained in the 
policy, and, further, that any person other than the assured procur- 
ing the policy, or any renewal thereof, should be deemed to be the 
agent of the assured and not of the company. To these conditions 
the plaintiffs assent is presumed to have been given by his accept- 
ance of the policy and there is no reason why he should not be 
bound by them. If Noble had been the agent of the defendant, it 
was perfectly competent to stipulate by this contract of insurance 
that anything done by, or known to, the agent should be without 
effect upon the contract, unless made known in writing to the prin- 
cipal: Chase vs. Hamilton, 20 N. Y., 52, 56. 

In Whited vs. Germania Ins. Co. (76 N. Y., 415), it was held 
with respect to a like provision as to agency, “that as the insured 
had contracted that the person who procured the insurance 
should be deemed his agent, he must abide by his agreement.” 
Folger, Ch. J., relied upon the cases of Rohrbach vs. Germania Ins. 
Co. (62 N. Y., 47), and Alexander vs. Same Co. (66 N. Y., 464), 
where such a clause was held forceful. 

There is no circumstance of proof in this case from which we 
might infer any general agency or particular authority in Noble to 
represent the company. He was a conduit between it and the 
plaintiff for the delivery of the policy and its renewals and the col- 
lection of the premiums; and to that extent, it may be said, he was 
an agent, but no other powers can be predicated upon those acts. 
Any other view of his powers would be without basis in fact, as it 
certainly would be an unreasonable disregard of the plain agree- 
ment of the parties. This is not a case where the dealings of 
plaintiff were with one who was a commissioned agent of the de- 
fendant, or substantially the agent, for the placing of its insurance 
risks, and it therefore differs from the other cases in this court re- 
ferred to by counsel. A mere insurance broker, as Noble appears 
to have been, cannot be converted into an agent of the insurance 
company without evidence of some action on the part of the com- 
pany, or of facts, from which a general authority to, represent it 
might be fairly inferred. 

The judgment appealed from should be affirmed, with costs. 

Andrews, Earl, and Finch, JJ., concur. Ruger, Ch. J., not voting, 
Peckham and O’Brien, JJ., dissenting. 





Lipman vs. Niagara Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


LIPMAN 
Us. 


NIAGARA FIRE INS. CO.* 


A binding-slip, specifying the party, the property, the amount, the term and 
the date, though not the risk, nor any conditions usual to policies, is a 
present temporary insurance, subject to the conditions contained in the 
ordinary policies, and not a mere agreement to insure. 


Where the ordinary policies contain a provision that they may be terminated 
at any time upon notice to the insured or the person procuring the insur- 
ance, and no premium has been paid, a notice to the broker procuring the 
binding-slip to whom the policy is to be delivered, during business hours, 
terminates the insurance eo instanti, and no liability attaches for a loss 
two hours later. 


Rosert W. DeForest, for Appellant. 
Avorn L. Sancer, for Respondent. 
. AnpREWws, J. 

The binding-slip signed by the defendant was not a mere agree- 
ment to insure, but was a present insurance to the amount specified 
therein. The instrument is informal. It states on whose account 
the insurance is made, the property covered, the amount insured, 
the term of insurance, and the date; but it does not specify the 
risk insured against, nor does it contain any conditions such as 
are usually found in insurance policies. The evident design of the 
writing, as disclosed by the testimony, was to provide temporary 
insurance pending an inquiry by the company as to the character 
of the risk, or, if that was known, during any delay in issuing the 
policy. The secretary of the defendant signed the binding-slip 
upon the solicitation of Pell, Wallack & Co., insurance brokers of 
the plaintiff, in the afternoon of September 2, 1885. The officers 
of the defendant, having made inquiry as to the risk, notified the 
plaintiff's brokers before 1 o’clock on the afternoon of September 


* Decision rendered, June 3, 1890. 





986 Report of Decrsions. | Nov., 


3d that the defendant declined it. The property described in the 
binding-slip was destroyed by fire in the afternoon of September 
3d, the fire having commenced about 3 o’clock. The claim on the 
one side is that the binding-slip was a complete and perfect con- 
tract, binding the defendant, according to its language, “until 
policy is delivered at the office of Pell, Wallack & Co.;” and not 
terminable, therefore, by notice prior to that time, or, if so termin- 
able, then only upon reasonable notice, which, as is claimed, was 
not given, nor in any event upon notice to the plaintiff's brokers, 
they not being agents of the plaintiff for the purpose of receiving 
such notice. 

It is insisted on the other side that the contract evidenced by the 
binding-slip was a contract subject to the conditions contained in 
the ordinary policy in use by the company, one of which contained 
the following clause: ‘This insurance may be determined at any 
time by request of the assured, or by the company on giving notice 
to that effect to the assured, or to the person who may have pro- 
cured this insurance to be taken by this company.” The notice 
given on the 3d of September, prior to the fire, terminated, as is 
insisted, the contract of insurance pursuant to this condition. We 
think there can be no doubt that the true construction of the 
binding-slip only obligated the defendant according to the terms 
of the policy in ordinary use by the company. There is no other 
reasonable interpretation of the transaction. The binding-slip was 
a short method of issuing a temporary policy, for the convenience 
of all parties, to continue until the execution of the formal one. 
It would be unreasonable to suppose either that the brokers 
expected an insurance except upon the usual terms imposed by the 
company, or that the secretary of the company intended to insure 
upon any other terms. The right of an insurance company to 
terminate a risk is an important one. It is not reserved in terms 
in the binding-slip, and could not be exercised at all, so long as no 
policy should be issued, unless the condition in the policy is deemed 
to be incorporated therein. Upon the plaintiff's contention, the 
company could not cancel the risk so long as the binding-slip was 
in force, and the only remedy of the company to get rid of the risk 
would be to issue the policy, and then immediately cancel it. The 
binding-slip was a mere memorandum to identify the parties to the 
contract, the subject-matter, and the principal terms. It refers to 
the policy to be issued. The construction is, we think, the same 
as though it had expressed that the present insurance was under 
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the terms of the usual policy of the company, to be thereafter 
delivered. 

The trial judge was of opinion that the binding-slip was not a 
complete and independent contract of insurance, subject to no con- 
ditions, but he ruled that the obligation of the defendant was to 
be determined by the question whether the condition in the 
defendant’s policy that the company might terminate the policy 
by notice to the “person who procured the insurance” was a usual 
one, and submitted the case to the jury on that issue. The case of 
De Grove vs. Insurance Co. (61 N. Y., 594), is, we think, a decisive 
authority against the view of the learned trial judge. The general 
term dissented from the ruling of the trial judge on this point, and 
held that notice to Pell, Wallack & Co., the brokers who procured 
the insurance, was authorized by the condition in the policy. It, 
however, sustained the judgment on the ground that notice did not 
terminate the contract until a reasonable time had elapsed after it 
was given, and that the two and a half hours which intervened 
between the notice and the happening of the fire was not such 
reasonable time, and that consequently the insurance was then in 
force. We think there can be no reasonable doubt upon the lan- 
guage of the condition that notice to the brokers was a good 
notice, and that, if otherwise sufficient, it terminated the defend- 
ant’s liability. The brokers procured the insurance. In fact, their 
duties in respect to it had not terminated. The binding-slip pro- 
vided that the policy when issued should be delivered at their 
office. The notice was given to persons to whom notice might be 
given by the express language of the policy. The special language 
of the condition in the defendant’s policy upon this point was, it is 
said, inserted to meet the objection pointed out by this court in 
Hermann vs. Insurance Co., 100 N. Y., 415. 

It remains to consider whether, under the condition, the policy 
terminated eo instanti on notice by the company. There is no 
language which postpones the effect of notice until the lapse of a 
reasonable time thereafter. The rule is well settled that, where a 
person undertakes to do an act upon notice from another, it is 
implied that he shall have a reasonable time after he is called upon 
to do the thing or render the service; and, no time for performance 
being specified, the law gives him a reasonable time. But, where a 
contract fixes the time of performance, the rule of reasonable time 
has no application. We have been referred to no case, nor have 
we found any, which sanctions the doctrine that, where one has 
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assumed an obligation which is to continue until notice given to 
the other party, the obligation continues after notice. If, in this 
case, tiie premium had been paid beyond the period when notice 
was given, then the bare notice would not have terminated the risk; 
but this, for the reason that the company is bound in such case, in 
order to terminate the policy, not only to give notice, but to 
refund, or offer to refund, the insurance premium. This is the 
construction placed on clauses like the one in question. The can- 
cellation in such case only takes place on notice, and return of the 
premium for the unexpired term: Van Valkenburgh vs. Insur- 
ance Co., 51 N. Y., 465; Wood, Ins., § 106, and cases cited. The 
privilege reserved by the company to terminate the policy on notice 
cannot be exercised under circumstances which would make it 
operate as a fraud on the insured, as in case of notice given 
pending an approaching conflagration, threatening to destroy the 
property insured: Insurance Co. vs. Heck, 65 Ill, 111. In the 
present case no premium had been paid. The notice was given in 
good faith. There was no special emergency at the time. It was 
given during business hours, in ordinary course. The contract 
provides that it should be terminated on notice. We perceive no 
reason why the contract should not be construed according to its 
terms. The parties might have provided that the risk should be ° 
carried by the company after notice for a reasonable time, to 
enable the insured to place it elsewhere. But they did not do so; 
and even if a custom of that kind had been proved, which was not, 
it would have been inadmissible to change or extend the explicit 
language of the contract. We think the cancellation was effected 
at the time of the service of the notice: See Mueller vs. Insur- 
ance Co., 87 Pa. St., 399; Grace vs. Insurance Co., 16 Blatchf., 
433, but reversed on another point, 109 U. S.,278. The judgment 
should therefore be reversed, and a new trial granted. All concur. 





1890. } Jackson vs. Northwestern Mut. Relief Ass'n. 


SUPREME COURT OF WISCONSIN. 


JACKSON 
US. 
NORTHWESTERN MUTUAL RELIEF ASS’N.* 


The certificate provided that the beneficiary should be entitled to receive 80 
per cent of an assessment to be levied and collected on the death of the 
member. 

Held, That when the company refuses to make an assessment, denying liability, 
an action at law may be sustained, and the plaintiff is entitled to recover 
substantial damages where it appears that an assessment might have* 
yielded a substantial sum. 


Action at law by William T. Jackson against the Northwestern 


Mutual Relief Association, on a certificate issued by said associa- 
tion. The amended complaint alleges, in effect, the incorporation 
and existence of the defendant at the times named; its right to 
do a mutual life insurance business, and issue the policy or certifi- 
cate sued upon; the application of the plaintiff's wife to the defend- 
ant, March 19, 1886, for such policy upon her life, to the amount 
of $4,000, payable in case of death to the plaintiff; that said wife 
submitted to a medical examination by the defendant’s physician, 
and thereupon her said application was approved and accepted; 
and thereupon, and on March 23, 1886, issued and delivered to her 
thereon its policy for such insurance, in the form of a certificate of 
membership, executed in due form, the essential portions of which 
certificate to be considered on this demurrer are as follows:— 

That in consideration of the payment of an assessment not to exceed ninety 
cents on the maturity of the certificate of any other member at the office of 
the association, within thirty days after due notice thereof, the association, 
upon maturity of this certificate, and within sixty days after the proof and 
allowance of such claim, upon presentation hereof, will pay the above-named 
member, or, in case of death, the beneficiary, if living, otherwise, the heirs 
of such member, a benefit, in case of. * * * Second. Maturity by death or by 
limitation on the 23d day of September, A, D. 1926, eighty per cent of an 





* Decision rendered, February 19, 1889. 
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assessment levied and collected therefor, not exceeding $4,000, less any pay- 
ment before made on account of disability, or any indebtedness due or 
accrued to the association from such member. 


The said amended compltint further alleges: ‘That on the 13th 
day of February, 1888, at said Mineral Point, the said Cordelia 
Jackson died, and, on information and belief, this plaintiff alleges 
that the said Cordelia Jackson, during her lifetime, so kept, per- 
formed, and complied with all the terms and conditions, and paid 
the assessments made and demanded of her, under the terms of 
said policy of insurance or certificate of membership, by her to be 
kept and performed by the terms thereof, as to keep the same in 
full force, validity, and effect up to the time of her death, and that 
the same was in full force and effect when she died; that on the 28th 
day of February, 1888, this plaintiff notified defendant of the death 
of said Cordelia Jackson, and asked for blanks on which to make 
out formal proofs of her death, but that said defendant refused to 
send or furnish them to plaintiff; that on or about the 16th day of 
April, 1888, plaintiff served upon the defendant sworn proof of the 
death of said Cordelia Jackson, presented said certificate, and filed 
with defendant a claim and demand for the amount which the said 
defendant, under and in said policy of insurance or certificate of 
membership number 2,939, agreed to pay plaintiff in case of the 
death of the said Cordelia Jackson, and has often since made 
demands for said amount; but that defendant has at all such times 
denied, and now denies, any and all liability to plaintiff under or 
on account of said policy of insurance or certificate of membership, 
and has always refuse, and now refuses, to levy an assessment upon 
the members of such association for the use and benefit of plaintiff, 
as provided for in said policy of insurance or certificate of mem- 
bership, and has always refused, and still refuses, to pay to plaintiff 
any sum whatever under or on account of the same. Plaintiff 
shows on information and belief that at the time said Cordelia 
Jackson died, 80 per cent of an assessment upon the members of 
said association, as provided for in said policy of insurance or 
certificate of membership, would have amounted to at least $4,000. 
And plaintiff alleges and claims on information and belief that, on the 
death of the said Cordelia Jackson, said defendant became indebted 
to plaintiff under the terms, conditions, and provisions of said 
policy of insurance or certificate of membership in the sum $4,000. 
Plaintiff further shows that defendant has failed to comply with 
the agreements and undertakings by it made and assumed in ard 
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by said policy of insurance or certificate of membership, in that it 
has neglected and refused to make an assessment upon its members 
for the use and benefit of plaintiff, as provided for in said policy of 
insurance or certificate of membership, or to pay plaintiff, on 
demand made as aforesaid, the whole or any part of the said sum 
it agreed to pay him on the death of said Cordelia Jackson. By 
reason of which premises above set forth plaintiff alleges that he 
has been damaged in the sum of $4,000. Wherefore plaintiff 
demands judgment against the defendant in the sum of $4,000, or 
for such other and further relief or judgment as he may be entitled 
to in the premises, together with his costs and disbursements 
herein.” To such amended complaint the defendant demurred on 
the ground that it did not state facts sufficient to constitute a cause 
of action. December 4, 1888, the court sustained such demurrer, 
and from the order sustaining the same the plaintiff brings this 
appeal. 


Spenstey & McItuon and H. W. Cuynowern, fur Appellant. 
Frank E. Parxryson, and B. W. Jonss, for Respondent. 


Cassopay, J. (after stating the facts.) 

This is an action at law to recover damages for an alleged breach 
of contract of insurance. There is no claim that the facts alleged 
do not constitute a binding contract of insurance, nor that they 
do not show a breach of such contract. The theory of the defend- 
ant is that, conceding the validity of the contract and the breach 
of it, yet that the plaintiff has mistaken his remedy by bringing 
his action at law instead of proceeding in equity to enforce the 
assessment mentioned in the contract. If such is the fact, then, 
under the earlier decisions of this court, and since adhered to, the 
question may be properly raised by demurrer. 

The only question presented, is, therefore, whether, upon the 
showing made, an action at law for damages by reason of the 
breach of contract alleged can be maintained. The question, it 
will be observed, is not as to the true amount, or the true measure, 
of damages, but only whether the plaintiff is entitied to substantial 
damages for such breach. There are certainly authorities to the 
effect that a bill in equity may be maintained to enforce paymert 
of such certificate by compelling a specific performance of similar 
contracts through assessments as stipulated: Association vs. Sears, 
114 Tl, 108; Smith vs. Assocition, 24 Fed. Rep., 689; Ranisbarger 
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vs. Association, (Iowa); Tobin vs. Society, (Iowa). It has also 
been held that mandamus is not an appropriate remedy to compel 
such assessments: Burland vs. Association, 47 Mich., 424; Asso- 
ciation vs. Riddle, 91 Ind., 84. The decided weight of authority, 
however, seems to be to the effect that an action at law to recover 
damages may be maintained upon such contract for a refusal or 
neglect to make such assessment: Earnshaw vs. Society, (Md.); 
Suppiger vs. Association, 20 Bradw., 595; Neskern vs. Association, 
30 Minn., 406; Lueders vs. Insurance Co., 12 Fed. Rep., 465; Union 
vs. Whitt. 36 Kan., 760; Association vs. Lemke, (Kan.); Freeman 
vs. Society, 42 Hun, 252; Reynolds vs. Association, 1 N. Y. Supp., 
738; Association vs. Houghton, 103 Ind., 286; Burland vs. Associa- 
tion, supra; Bac. Ben. Soc., § 453. But to maintain such action at 
law, such breach must be alleged and proved: Curtis vs. Insur- 
ance Co., 48 Conn., 98; Taylor vs. Relief Union (Mo). The princi- 
pal difference in these two classes of adjudications turns upon the 
question whether such recovery for such breach of contract is 
limited to mere nominal damages, or extends to substantial damages. 
In some of these cases, which allow substantial damages, the 
courts have gone so far as to hold that the beneficiaries may recover 
the maximum amount named in the contract, unless the defendant 
shows by pleadings and proof that such sum should be reduced. 
But, as indicated in some of the other cases cited, the recovery 
cannot exceed the amount stipulated in the contract. We make no 
attempt to analyze the cases, nor to point out any supposed fallacies. 
We agree with that class of cases which hold, in effect, that, for a 
substantial breach of such contract, the beneficiary may recover 
substantial damages in an action at law. As indicated in Earn- 
shaw vs. Society, supra, there may be some difficulty as to the true 
measure of damages and the enforcement of the judgment in case 
of recovery. So there may be difficulty in obtuining the requisite 
proof to establish the plaintiff's claim. But these considerations 
are not before us on this demurrer, which concedes the truthfulness 
of all the allegations of the complaint. 

The question is one of pleading upon contract. Under the con- 
tract in question the plaintiff was entitled, upon the death of his 
wife, to 80 per cent of an assessment to be thereupon levied and 
collected therefor, not exceeding $4,000, less any payment, etc. 
Upon such death, it became the duty of the defendant under the 
contract to make such levy and collection. According to the alle- 
gations of the complaint, # not only neglected and refused to do 
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so, but denied all liability. It is also alleged, in effect, and of 
course admitted by the demurrer, that 80 per cent of such assess- 
ment “would have amounted to at least $4,000.” With this con- 
fession before us we cannot hold, as a matter of law, that the 
plaintiff has only sustained nominal damages by reason of such 
breach, merely because there may be a total or partial failure of 
proof, or that it may be difficult in advance of such levy and 
attempted collection of such assessment to ascertain the precise 
amount of damages which the plaintiff may be entitled to recover. 
Several of the authorities cited sustain these views. The breach 
of an agreement to make such levy and collection of such assess- 
ment seems to be somewhat similar to the breach of an agreement 
to insure, upon which actions at law have frequently been sustained. 
The order of the circuit court is reversed, and the cause is 
remanded for further proceedings accordi: g to law. 


~ le aon eee 


SUPREME COURT OF WISCONSIN. 


HORSCH 


Ds, ) 
DWELLING-HOUSE INS. CO.* 


Where property was purchased with his own means by the husband, at his 
request was conveyed to his wife upon her agreement to reconvey at his 
request, and the husband resided on and used the farm for the family 
support, he had an insurable interest which would support a policy in his 
name. 


Hupp & Wicman, for Rexpondent. 
Vroman & Satz, fur Appellant. 
Tayzor, J. 

This is an action to recover damages upon a fire insurance pol- 
icy. The policy insured the plaintiff against loss by fire upon a 
dwelling-house, several barns, household furniture, wearing ap- 
parel, farming implements, grain and hay. The policy was issued 
June 4, 1888, and a fire occurred August 30, 1888, destroying most 
of the property insured. On the trial in the circuit court the 
plaintiff recovered $140 for the loss of personal property insured, 


* Decision rendered, May 20, 1890. 
VoL. XIX.-63. 
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and $725 for the loss on the insured buildings. The defendant 
only appeals from that part of the judgment which gave the plaint- 
iff $725 for loss on the insured buildings. The only ground stated 
by the appellant forreversing the judgment as to the part appealed 
from is that it claims the plaintiff had no insurable interest in the 
buildings destroyed, either at the time the policy was issued, or at 
the time of the loss. 

The evidence on the trial shows that, some years before the pol- 
icv of insurance was issued to the plaintiff, he bought the land on 
which the insured buildings were located from one Charles Rogers, 
and paid for it with his own money, and by his direction Rogers 
conveyed the land to his wife. The house was on the land at the 

‘time he purchased it. laintiff built the barns himself, made all 
the other improvements on the farm at his own expense, took act- 
ual possession thereof with his family, and cultivated the land at 
his own expense and on his own account, and had the entire and 
sole management of the farm. The proceeds of the farm were 
used to support the family. This was done with the consent of 
the wife. There was an understanding between the plaintiff and 
his wife that she would deed the farm to him at his request. All 
the stock, farm implements, household furniture, and other per- 
sonal property on the farm were the property of the plaintiff. 
This was the situation of affairs when the policy was issued, and 
when the fire occurred. It was also proved that at the time the 
policy was issued, and delivered to the plaintitf, the agent who is- 
sued the same was informed that the title to the land was in the 
wife. 

Upon this state of facts, we think it is very clear that the plaintiff 
had an insurable interest in the house and barns at the time the 
policy was issued, as well as at the time of the fire. The actual 
possession and beneficial use of the farm were in the plaintiff, 
with the full consent of the wife, at the time the policy was is- 
sued as well as at the time of the loss. There can be no doubt, 
therefore, but that the plaintiff had a pecuniary and valuable in- 
terest in the property insured and destroyed, and therefore an in- 
surable interest. The possession and use of the house and barns 
was of the utmost importance tu him in providing a support for 
himself and family, and their destruction was substantially as dis- 
astrous to him in his endeavors to support himself and family as 
taough he had the actual title. He had in fact the possession and 
the entire beneficial use, of which he was deprived by their de- 
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struction. The actual possession and use of property is a valua- 
ble right, and it is especially valuable when held with the permis- 
sion of the real owner. It has even been held that a disseizor who 
is in peaceable possession after having oustea the real owner, has 
an insurable interest without regard to the question of actual own- 
ership, especially when the disseizor has acted in good faith, be- 
lieving he had the right to such possession. See cases hereafter 
cited. 

It seems very clear to us that a person in the actual possession 
and usa of real property for his personal benefit, with the assent 
of the real owner, stands in a much better position, and has a pe- 
cuniary interest much more valuable than a mere disseizor in pos- 
session holding adversely to the real owner. What constitutes an 
insurable interest, so as to take the case out of the law prohibiting 
wager policies, is not very clearly defined, and it is difficult to lay 
down any general rule applicable to all cases. Flanders, in his 
work on Insurance, says: “But an ‘insurable interest’ does 
not rigorously mean that the assured must have an absolute right of 
property in the thing insured. If he hasa special, limited interest, 
or if he would suffer any disadvantage by the destruction of the 
premises, or any reasonable expectation of profit would be thereby 
defeated, he may protect or indemnify himself by insurance. * * * 
In a word, if the party insured has any interest that would be in- 
jured in the event that the peril insured against should happen 
the courts will maintain his policy:” Fland., Ins.,377. Wood, in his 
work on Insurance, says: “It is not necessary that the assured 
should have either a legal or equitabie interest, or indeed any 
property interest, in the subject-matter insured. It is enough if 
he holds such a relation to the property that its destruction by the 
peril insured against involves pecuniary loss to him, or those for 
whom he acts:” 1 Wood, Ins., § 281, p. 645. May, in his work on 
Insurance, says: “ An insurable interest is sui generis, and peculiar 
in its texture and operation. It sometimes exists when there is not 
any present property. * * * Yet such a connection must be 
established between the subject-matter insured, and the party in 
whose behalf the insurance has been effected, as may be sufficient 
for the purpose of deducing the existence of a loss to him from the 
occurrence of an injury to it.” Again he says: “ When a man is so 
circumstanced with respect to matters exposed to risks or dangers 
as to have a moral certainty of advantage or benefit but for those 
risks or dangers, he may be said to be interested in the safety of 
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the thing.” Parts of sections 76,77. These statements of what is 
an insurable interest have been considered, discussed, and ap- 
proved in such an almost endless number of cases that we shall 
content ourselves with citing a few of them, which were cases 
based upon facts analogous to the facts in the case at bar: Redfield 
vs. Insurance Co., 56 N. Y., 554; Trust Co. vs. Insurance Co., 51 
Barb., 33; Strong vs. Insurance Co., 10 Pick., 40; Putnam vs. In- 
surance Co., 5 Metc., 386; Insurance Co. vs. Brown, 43 N. Y., 389; 
Railroad Co. vs. Relief Fire Ins. Co., 98 Mass., 420; Insurance Co. 
vs. Barracliff, 45 N. J. Law, 548; Harris vs. Insurance Co., 50 Pa. 
St., 341; Merrett vs. Insurance Co., 42 Iowa, 11; Insurance Co. vs. 
McLanathan, 11 Kan., 533; Goulstone vs. Insurance Co., 1 Fost. & 
F., 276; Williams vs. Insurance Co., 107 Mass., 377-372; Cohn vs. 
Insurance Co., 3 Hughes (U. S.), 272; Rohrback vs. Insurance Co., 
62 N. Y., 54; Travis vs. Insurance Co., 32 Mo. App., 198-206; Am- 
sinck vs. Insurance Co., 129 Mass., 185, 186. The cases above 
cited are quite sufficient to show that the objection taken by the 
learned counsel for the appellant, that the evidence in the case at 
bar does not show that the plaintiff had an insurable interest in 
the house and barns, is wholly unsupported by principle or au- 
thority. 

Whether the insurance might be held valid on the ground that 
the insurer had full knowledge of the state of the title when the 
policy was issued, and he must therefore be held to have intended 
to insure the property in the name of the plaintiff for, the benefit 
of the real owner, and that plaintiff may be considered as having 
insured as the agent of his wife, and for her benefit, as well as for 
his own, need not be decided in this case. Upon this point, see 
Harris vs. Insurance Co., and Insurance Co. vs. McLanathan, su- 
pra. The judgment of the circuit court was clearly right. That 
part of the judgment appealed from is affirmed. 





1590. | Insurance Co. of North America vs. Forcheimer et al. 


SUPREME COURT OF ALABAMA. 


INSURANCE CO. OF NORTH AMERICA 
Us. 


FORCHEIMER er at.* 


An open policy was issued on merchandise to be forwarded on the steamer of 
insured, which the latter might agree to insure prior to sailing and prior 
to known loss, in case of loss to be paid to them or order. Plaintiff’s 
goods were shipped on the steamer and the bill of lading stamped “ in- 
sured subject to our open policy.” exempted the steamship owner from 
most of the losses covered by the policy. The policy stipulated that it 
should not inure to the benefit of a carrier, but the carrier was permitted 
to insure other persons thereunder, by entries and notices to the insurer. 
Losses had been previously paid to other shippers under similar cireum- 
stances. Cancellation was sought as to plaintitf’s goods only when it 
was learned that he had other insurance. 


Held, That the policy was not intended simply to insure the interest of the 
owner of the steamer, it also covered the ownership of plaintiff. 


Held, That an agent to procure insurance is not authorized to cancel without 
consent of his principal. 


In Alabama action on sach policy can be maintained by the party in interest. 


A court will not take judicial notice of the interest rate prevailing in other 
states. 


The steamer Vidette belonged to the New York & Mobile Steam- 
Ship Line, of Arnold & Co., who were engaged as common carriers 
in transporting goods between New York and Mobile and other 
places, and Bowring & Archibald were their agents in New York. 
On January 5, 1887, said Bowring & Archibald, as such agents, 
took out an open policy of insurance with the defendant company, 
on merchandise to be forwarded by the steamer Lorenzo D. Baker, 
“not exceeding $75,000 at any one time;” the first clause of which, 
as construed by this court, was in these words: ‘Bowring & 
Archibald, agents, on account of whom it may concern, to cover 
shipments made on and after January 5th, 1887, which the assured 
or their agents in Mobile, Ala., may agree to insure prior to the 
sailing of the vessel, and prior to known loss to property or vessel, 





* Decision rendered, April 9, 1889. 
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note thereof being made by the assured or their agents, at their 
office, in the manifest and bill of lading, in case of loss, to be paid to 
them or order, do make insurance, and cause to be insured, ete. The 
policy was partly written and partly printed, the above italicized 
words being printed, and the written words being so interlined 
that, according to the defendant’s contention, the clause should 
read thus: ‘Whom it may concern: To cover Bowring & Archi- 
bald, agents, on account of shipments made,” etc. The policy 
contained a stipulation printed, “that this insurance shall not in- 
ure to the benefit of any carrier;” and another stipulation, also 
printed, “that either party is at liberty to cancel this policy at any 
time, on giving notice to that effect, which, however, is not to 
prejudice any risk then pending.” The perils insured against were 
those ‘of the seas, fires, jettisons, barratry of the master and mar- 
iners, and all other perils, losses, misfortunes,” etc. The policy 
was to continue in force for not more than one year, unless by 
agreement indorsed thereon. The original policy applied only to 
goods forwarded by the said Lorenzo D. Baker; but, by written 
indorsement dated January 26, 1887, it was agreed “that this pol- 
icv shall cover steamer Vidette, as well as steamer L. D. Baker.” 
Early in April, Bowring & Archibald, as agents, were succeeded 
by W. J. Best; and thereupon a memorandum was indorsed on the 
policy, dated New York, April 13, 1887, in these words: ‘On and 
after this date it is understood and agreed that this policy shall 
cover in the name of W. J. Best, agent, instead of Bowring & Archi- 
bald.” On June 14th another indorsement was made on the pol- 
icy, to the effect that it should “cover goods shipped on deck” of 
each of said steamers. 

The plaintiff's goods were shipped on the Vidette, and a bill of 
lading given, which was dated New York, June 1, 1887, signed by 
said Best as agent, and containing numerous exceptions from lia- 
bility for losses, among which were: “Fire from any cause, on 
land or on water, jettison, ice, freshets, floods, weather, pirates, 
robbers or thieves, acts of God or the country’s enemies,” etc. 
Stamped or indorsed on this bill of lading, by the said Best, as 
agent, were these words: “Insured from New York to Mobile, 
subject to the terms and conditions of our open policy No. 2,076, 
with the Insurance Campany of North America, for $10,000;” but 
it was admitted, and was so found by the court, that the defend- 
ant had no notice or knowledge of this bill of lading, or of its con- 
tents. The defendants had furnished to Bowring & Archibald, 
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while they were acting as agents of said carriers, “a book in which 
they were required to enter all risks under said policy No. 2,076, 
and exhibit the same to the defendant’s New York agents, within 
seventy-two hours after the sailing of the vessel from New York 
with the insured goods;”’ and this book, with the said policy, was 
turned over to the said Best, as agent, when he succeeded them. 
The policy and the book were kept for Best by one Bascome, an 
insurance broker, through whom he conducted his insurance busi- 
ness. By the course of dealing between them Bascome made, un- 
der Best’s directions, entries of the risks in this book, and made 
report of the same to defendant’s agents in New York. On the 
5th of June, 1887, Best instructed Bascome, in writing, as follows: 
“ Please insure, under open policy issued to N. Y. to Mobile 8S. S. 
Line, as follows: Steamer Vidette, N. Y. to Mobile, Mobile cargo, 
$18,726; Montgomery, $10,234; Selma, $2,532,” ete. In accord- 
ance with these instructions, Bascome made the necessary entries 
in the book, and exhibited them to the defendant’s agents, by whom 
they were approved. In the heading of this book, or on the first 
page, was a memorandum signed by the defendant’s attorneys and 
agents, in these words: “It is understood that all indorsements 
herein made apply to open policy No. 2,076, and are approved sub- 
ject to the conditions therein expressed.” The entry as to the 
cargo of the Vidette, dated June 6, 1887, only stated that it was 
* Mdse., $18,726,” which included plaintiffs’ said bags of coffee at 
a valuation of $10,000; “but neither defendant, nor its New York 
agents, had any knowledge or notice that said coffee was included 
in the merchandise so insured, nor of any of the items making up 
said cargo.” 

The plaintiffs carried an open policy of insurance with the Fac- 
tors’ & Traders’ Mutual Insurance Campany, Mobile; and on receipt 
of the bill of lading for the coffee, June 6th, they had it included 
in this open policy, at a valuation of $10,000, and so informed the 
agent of the steamship company in Mobile. Said Mobile agent 
thereupon informed Best, the New York agent, by letter, of the 
fact that the plaintiffs had fully insured the coffee in Mobile, but 
plaintiffs denied that they ever authorized him to do so. Best re- 
ceived the letter on the 13th of June, and on the next day pro- 
ceeded to obtain a cancellation of the risk on the coffee, as entered 
on the open policy with the defendant. It was admitted that 
everything was done by said Best and the defendant which was 
necessary to effect a cancellation of said policy as to the risk on the 
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coffee, and this was done without any knowledge or notice by 
either of them of the loss of the vessel and cargo. It was admitted, 
also, that neither the steamship company, nor Best as agent, had 
any express authority from the plaintiffs to make any such cancel- 
lation, or that they agreed to any such cancellation; and plaintiffs 
denied that Best had any implied authority to do so. 

All the premiums due on insurance for goods covered by said 
open policy No. 2,076 were paid to the defendant by the steamship 
company, and the plaintiffs neither paid nor were responsible for 
the premium paid on their shipment of coffee. Soon aiter the loss 
of the Vidette, the necessary proofs of loss and value of cargo hav- 
ing been made, the loss was settled and adjusted between said de- 
fendant and Best, as agent of the steamship company, except as to 
the plaintiffs’ shipment; and all the owners of the other portions 
of the cargo were paid by the defendant, on the production of an 
order and certificate from Best as to the amount due to each of 
them. These facts were admitted, ‘“‘ but with the understanding 
that the defendant does not admit their relevancy, nor their bind- 
ing legal effect upon it.” It. was further admitted, also, that the 
plaintiffs had never collected anything on account of their loss 
from the Factors’ & Traders’ Insurance Company, which denied 
its liability, on the ground that the coffee was fully insured by the 
policy effected with the defendant in this case, on the facts stated. 
No question was raised as to the proofs of loss or value. 


McC ettan, J. 

It is not denied that the purpose of the policy was to insure 
property, the general ownership of which was in the appellees. It 
may be admitted that the steamship company had an insurable in- 
terest in the subject-matter insured. The company had the cus- 
tody and possession of it for the purpose of transportion; and had 
the property been lost in the transit through the fault of the car- 
rier, or its agents or employes, the steamship company would have 
been liable to appellees for its value. Loss without fault on the 
part of the carrier would have entailed no liability on it under the 
stipulations of the bill of lading. In effecting the insurance the 
agents of the steamship company went much further than was 
necessary to cover the interest of their principal, and protect it 
from ultimate liability to the owners of the property. The insur- 
ance is against “ perils of the seas, fires, jettison, barratry, * * * 
and all other perils, losses, and misfortunes.” These were not 
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the risk of the steamship company. It was under no obligations to 
save the plaintiffs harmless from losses resulting from these perils. 
On the contrary, it was expressly stipulated in the contract of ship- 
ment that the carrier should not be liable to the owner for any 
loss or damage arising from any one of a number of specified 
causes, among which were all of those embraced in the policy of 
insurance, except such as involved fault on the part of the carrier, 
or on the part of its agents and employes. This fact, in our judg- 
ment, tends strongly to show that it was the intention of the in- 
surers and the agents of the carrier to cover, not the latter’s special 
interest in and limited liability on account of the subject-matter 
of the policy, but the general ownership of the property. There 
is an express stipulation in the policy to the effect that the insur- 
ance evidenced by it shall not inure to the benefit of any carrier. 
This, we think, cannot be given any field of operation consistent 
with the contention of the appellant that the steamship company 
was the beneficiary under the contract. The contract also provides 
that the agents of the carrier might agree to insure third persons, 
and consummate such insurance by entries and notices thereof to 
the insurer. This is wholly incompatible with appellant's theory 
that these agents, or their principal, the steamship company, and 
not the third persons thus contracted witb, were to be indemni- 
fied against loss. The stipulation that concellation shall not preju- 
dice pending risks must refer to the interest of third parties, and 
would have been wholly useless and meaningless, if the only parties 
to the transaction had been the insurer and the nominally insured. 
It is not attempted to be denied that the owners of other mer- 
chandise, shipped on and lost with the steamship Vidette, and 
which was insured at the same time, and under the same circum- 
stances, and by the same methods, that appellees’ goods were in- 
sured. were paid the amounts of their respective losses, and no 
question as to the propriety of this course was made by any of the 
parties, nominal or beneficial, to the contract. It is in evidence 
that the alleged cancellation was consequent upon the information 
that the consignees had effected other insurance on their goods; 
and the effort to cancel must have proceeded on the theory that 
the insurance secured in Mobile covered the same interest in the 
property as that effected in New York, and this fact may therefore 
be looked toas showing a construction by the insurance company 
and the steamship company that the New York policy covered the 
general ownership and protected the appellees. These considera- 
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tions force us to the conclusion reached in the court below, that 
the insurance was intended to cover the general property in the 
merchandise, and was for the benefit of Forcheimer & Co.; and in 
consonance with the intent thus arrived at, as well as in conserva- 
tion of the natural arrangement of the opening words of the policy, 
we hold that the insurance was effected, not to cover the agents of 
the steamship company, but on account of whom it might concern, 
and inured to the benefit of the owners of the goods entered on 
the open or running policy, among whom were the plaintiffs. 

It follows that the insistence of the appellant that there was a 
valid cancellation of the policy, consummated on June 16, 1887, by 
and between the agent of the steamship company and the insurer, 
must stand or fall, as it shall be determined that Best, who at that 
time was the regular agent of the steamship company, was, with 
respect to the cancellation, the agent of the appellees, or that he 
was not. Whether Best is to be regarded as the agent of the ap- 
pellees in effecting the insurance is, at least, open to grave doubt. 
It is certain that in some sense he represented the appellant, and 
was authorized to agree with third parties for the entry of risks on 
the open or running policy, and that he did so agree with appel- 
lees’ consignor for the risk taken on the goods involved here. It 
may be that he acted in that manner in a dual capacity, as the 
agent of both the insurer and the insured. We deem it unneces- 
sary to fix his status with respect to the act of procuring the insur- 
ance. Even admitting that, in entering the goods of the appellees 
on the open policy of the appellant, he represented the former, it 
by no means follows that he was authorized to cancel the insurance 
thus made. The policy itself, to our minds, provides against such 
a cancellation to the prejudice of appellees’ right under it, and the 
law appears to be well settled that authority to procure is not au- 
thority to cancel insurance once made. In England it is held that 
“the cancellation of the policy, being an act which destroys the 
relation, not only of the assured and the insurer, but of insurance 
broker as agent for the assured, cannot for that reason be justi- 
fied by any supposed authority implied from the existence of that 
relation, or from the fact of the policy being left in the broker's 
hands, and consequently depends for sanction on the express 
authority of the principal:” 1 Arn. Ins., 190. 

An 1 in this country it is held that “an agency to procure insur- 
ance is ended when the insurance is procured and the policy deliv- 
ered to the principal; and the agent employed to procure the 
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insurance has no power, after the policy is so delivered to his prin- 
cipal, to consent to a cancellation:” Rothschild vs. Insurance 
Co., 7 Ins. Law J., 639; Bennett vs. Insurance Co., 81 N. Y., 273; 
Latoix vs. Insurance Co., 27 La. Ann., 113. 

The policy sued on was delivered to the insured in the only way 
possible, under the circumstances, and in the way contemplated by 
the parties, before the alleged cancellation. The city court rightly 
found “that neither said Best, as such agent of such steamship 
company, nor defendant, had from the plaintiffs any express au- 
thority or consent that they, or either of them, might cancel said 
insurance.” There could have been no implied authority, as we 
have seen, for such cancellation, and we accordingly hold that there 
was no cancellation of the policy. 

Section 2594 of the Code provides that “actions on promissory 
notes, bonds, or other contracts, express or implied, for the pay- 
ment of money, must be prosecuted in the name of the party really 
interested, whether he has the legal title or not.” A contract of 
insurance is one within the meaning of this statute: Perry vs. 
Insurance Co., 25 Ala., 355. The plaintiff being, as we have held, 
the beneficiaries under the policy,—the parties really interested in 
the contract,—the suit was, under the section referred to, properly 
instituted in their names. But we apprehend that, even in the ab- 
sence of the statute, suit on a policy running to nominal parties for 
the benefit of “whom it may concern,” is properly instituted in 
the name of the parties intended to be protected: 2 Arn. Ins., 
1120; Daniels vs. Insurance Co., 5 Fed. Rep., 425, and cases cited. 

There was no agreement and no evidence offered in the court 
below as to the rate of interest in the state of New York, where 
the contract was made and was to be performed. Under the deci- 
sions of this court, the table of interest rates in the several states, 
published with the acts of the general assembly, is only prima facie 
evidence of those rates, to be offered as other evidence, subject to 
the right of controversy by the party against whom interest is 
claimed. Courts cannot take judicial notice of the rates thus pub- 
lished. The judgment below was for the amount of the policy, 
with interest from the institution of the suit, amounting in all to 
the sum of $10,425. To thus include interest, without evidence of 
the rate applicable to the contract, was error, for which the judg- 
ment must be reversed: Clarke vs. Pratt, 20 Ala., 470; Harrison 
vs. Harrison, id., 649. 
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It is insisted by appellees that, if the case is reversed on this - 
ground alone, the judgment below should be corrected, and here 
rendered for the amount of the valued policy, with interest at 8 
per cent from the time of trial in the city court, on the assumption 
that the liability was then merged into the Alabama judgment, 
which bears interest at that rate. We do not think this can be 
done, for the reason that a judgment of reversal here operates to 
expunge the judgment in the court below, and to leave the claim 
for interest precisely where it was before the rendition of that 
judgment,—dependent upon the laws of New York, of which there 
was and is no proof. 

Under the authority of Harrison vs. Harrison, supra, however, 
judgment may be here rendered for $10,000, the amount of the 
policy, without interest, and it is accordingly so ordered. 

The view we have taken of this case renders it unnecessary to 
consider the cross-assignments of error. Reversed and rendered. 


i 0 


SUPREME COURT OF INDIANA. 


PHCENIX INS. a 
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The policy provided that it should cease and remain void during the time it 
was unpaid and overdue, and that no legal action on the part of the 
company should be construed as reviving it. but the payment of premium 
should revive it and make it good for the balance of the term. 


Held, That a judgment obtained by the company in an action on the note, 
which was not satisfied until after the fire, revived the policy and rendered 
the company liable for the loss. The acceptance of payment acted 
as a waiver of the right to forfeit. 


Avex. Gincurist and Ayres, Brown & Harvey, for Appellant. 
Duncan, Smita & Witson, for Appellees. 
Exuiort, J. 
The complaint of the appellee alleges that the appellant issued 
to him a policy of insurance covering a period of five years; that in 
payment of the premium the appellee gave the appellant $9.73 in 


* Decision rendered, September 18, 1890. 
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money, and executed a promissory note for $16.39; that the prop- 

rty insured was destroyed by fire on the 1st day of August, 1887; 
that immediately thereafter he gave the appellant due notice of 
the loss, and that the appellee performed all of the conditions of 
the contract on his part. The averment of performance is, how- 
ever, qualified by specific allegations which read thus:— 

And the plaintiff admits it to be true that when said premium note became 
due he did not pay the same ; but he would further show that after the ma- 
turity of the note and prior to the loss, to wit, on the 25th day of June, 1887, 
said Phenix Insurance Company recovered judgment against the plaintiff on 
said premium for the full amount thereof before one Ezra Martin, a justice of 
the peace in and for Wayne Township, Marion County, Ind.; that the plaint- 
iff procured execution to be stayed by one offering himself as replevin 
bail, who was accepted as such by said justice of the peace; that said re- 
plevin bail had thus been tendered and accepted before the happening of said 
loss; that thereafter, on the expiration of the stay of execution, to wit, on 
October 10, 1887, the said judgment was by this plaintiff fully paid and sat- 
isfied to said justice of the peace. 

The policy contains the following provision :— 

In case the assured fails to pay the premium note or order at the time spec- 
ified, then this policy shall cease to be in force, and remain null and void 
during the time said note or order remains unpaid after its maturity, and no 
legal action on the part of this company to enforce payment shall be con- 
strued as reviving the policy. The payment of the premium, however, re- 
vives the policy, and makes it good for the balance of its term. _ 

The contention of the appellant is that the complaint is bad for 
the reason that it is not shown that there was a performance of the 
conditions precedent on the part of the plaintiff. The theory of 
the appellant’s counsel is that the appellant did not, by resorting 
to legal proceedings nor by accepting the amount of the judgment 
rendered on the note, waive its right to insist that the appellee 
lost his claim to the benefit of the policy during the time the pre- 
mium remained unpaid. The counsel for the appellee thus outline 
their theory: “ Our contention is not at all that the taking of the 
judgment on the premium note, and the entering of replevin bail 
was equivalent to the payment of the note; hence we do not dis- 
cuss any citations to that point. Our theory of the case is this : 
We say that when the note went past due the insurance company 
had a right to declare such policy forfeited for such non-payment, 
and it likewise had the power to waive such forfeiture, and con- 
sider the policy in force; that this waiver may be by conduct as 
well as by words; that there are certain lines of action or conduct 
which, in law, clearly works a waiver of any such forfeiture.” It is 
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established law that the right to declare a forfeiture of a policy for 
the non-payment of premiums may be waived, and that the waiver 
may be manifested by conduct as well as by words: Sweetser vs. 
Association, 117 Ind., 97; Willcutts vs. Insurance Co., 81 Ind., 300; 
Behler vs. Insurance Co., 68 Ind., 347; United Life F. & M. Ins. 
Co. vs. Insurance Co., 42 Ind., 588; Insurance Co. vs. Eggleston, 96 
U. S., 572; Appleton vs. Insurance Co., 59 N. H., 541; Stylow vs 
Insurance Co., 69 Wis., 224; Helme vs. Insurance Co., 61 Pa. St., 
107. This general rule is too firmly settled to be shaken, so that 
the only question which is here open to controversy is whether the 
company did waive the right to forfeit the policy by an acceptance 
of the premium after the loss had occurred. 

It is proper to say at the outset that this case is to be discrimin- 
ated from such cases as Insurance Co.vs. Henley (60 Ind., 515), and 
Insurance Co. vs. Leonard (80 Ind, 272), for the reason that in 
those cases the premium notes were shown to be unpaid at the 
time of the less, and it did not appear that the insurance company 
had subsequently accepted payment, while, here there was an ac- 
ceptance of the premium after the loss occurred. We cannot per- 
ceive any valid ground upon which it can be held that an insurance 
company may accept payment of the entire premium after a loss 
has occurred, and yet escape payment of the loss. By accepting 
payment it affirmed the validity of the policy, and tacitly asserted 
that the policy was in force from the time it was executed. In 
such a case there is no interregnum in which there was a lifeless 
policy, for the policy is continuous in its nature and effect, and the 
premium covers the risk as an entirety. It would do violence to 
the intention of the parties and the language of their contract to 
declare, as the appellants seek to have us do, that the payment 
simply revived the policy. It cannot be justly affirmed that the 
parties meant to revive a policy in a case where, as here, the act 
which revived it was performed after the loss occurred. The rea- 
sonable effect to be attributed to such an act is that the parties 
meant that the affirmance of the contract should relate back to the 
execution of the policy. In our judgment, acceptance of the pre- 
mium after the loss has occurred is a waiver of the right to de- 
clare a forfeiture of the policy, and not a mere act of revivor. :t 
is not reasonable to assume that the parties meant to do no more 
than revive the policy and give it force from the time of the accept- 
ance of payment, since, as the loss had already occurred, the in- 
sured could acquire no benefit from the revived policy. The only 
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rule which would yield him benefit and give him a consideration 
for his money is that which we adopt. Itis a principle of wide 
sweep that forfeitures are not favored, and within the spirit of this 
principle such cases as this clearly fall. To treat the acceptance 
of the premium as merely reviving the contract is, in effect, to ad- 
judge a forfeiture, for in the event that we adopt the views of the 
appellant the result would be the same as to adjudge the policy 
forfeited. This is clear when it is brought to mind that if the pol- 
icy is held to be lifeless from the time of default in payment until 
, after the loss, it must also be held that the insured cannot recover 
anything upon his contract. A construction of the conduct of the 
parties which will practically produce the same result as a declar- 
ation of forfeiture is one which it is the duty of the courts to 
avoid if it can reasonably be done. It is clear that this construc- 
tion may be reasonably avoided. It is, indeed, quite clear that 
such a construction as that for which the appellant contends 
would be against reason and justice. It is a familiar general rule 
that a party who accepts and retains benefit from a contract con- 
firms the contract as it was executed. Under the operation of this 
general rule there is not a revival of the contract, but a confirma- 
tion, and we can see no reason why such a case as this should be 
excepted from the rule. The doctrine we approve produces equit- 
able results. It certainly does so in this case, for it is but just that 
the company, having accepted the entire premium after the occur- 
rence of the loss, should yield the consideration for which the pre- 
mium was paid. It is not just that the company should retain the 
premium and give no value in return. The fact tiat all of the 
property insured was not destroyed does not affect the question, for 
the policy is indivisible and continuous. If, to put an illustrative 
case, the premium should be $500, and the amount of the loss only 
$50, and the insurance company should enforce payment of the en- 
tire premium after the loss occurs, it seems quite clear that it 
could not escape payment of the loss, and the principle in the real 
case must be the same as that in the supposed, for the amount can- 
not change a fundamental principle of law. It was not in the 
power of the assured to pay part only of the premium. He was 
bound to pay it all, or lose the benefit of his contract. The rights 
of the parties are reciprocal. The company was not bound to ac- 
cept part of the premium, nor had it a right to treat the premium 
as paid upon part only of the property insured. It was the right 
of the company to refuse to accept part of the premium, but it had 
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no right to accept the whole premium, and treat it as payment for 
an insurance upon part only of the property covered by the policy. 
Having accepted the entire premium, with full notice of the loss, 
it confirmed the contract as to the whole of the property insured. 
It had the right to elect to accept or reject the premium, but it 
cannot accept the entire premium, and yet assert that it is liable 
only from the time of the acceptance, although the loss occurred 
prior to that time. The provision of the policy we have quoted 
does not provide that the default in payment shall entitle the com- 
pany to treat the premium as earned. If it did, we should have a 
more difficult question. In this instance the premium was not 
earned, forthe period covered by the policy was five years, and the 
loss occurred within seventeen months after the policy was writ- 
ten. There was, in fact, at the time of tke loss, and at the time of 
the acceptance of the amount of the judgment, no earned premium 
beyond that paid in cash; nor is there any recital that default 
shall entitle the company to treat the premium as earned. There 
is, therefore, no tenable ground upon which the company can jus- 
tify its act in taking the insurer’s money, and yet repudiate liabil- 
ity for the loss. The moment the risk attached, the premium paid 
was beyond recovery by the insured: Standley vs. Insurance Co., 
95 Ind., 254; Insurance Co. vs. Houser, 111 Ind., 266. His right is 
Correspondent with his burden. He cannot get his money back, 
but he can enforce his contract, and his contract is continuous for 
the period named, and indivisible as to the property described. 
When the company accepted payment of the entire premium it 
waived all right to forfeit the policy, for, as the insured can get 
back no part of the premium paid, neither can the company escape 
the performance of its part of the contract. It cannot have the 
benefit, and escape the burden. The only natural and reasonable 
construction which can be placed upon the conduct of the company 
is that it elected to waive its right to take advantage of the default 
in payment. And this is the only legal and equitable construction 
that can be given to its acts, for it cannot repudiate the policy in 
part, and confirm it in part. It can no more accept and retain the 
entire premium without confirming the contract than can the in- 
sured recover back the premium paid after the risk has attached. 
It was in the power of the company to accept or refuse payment. 
It made its election, and it must abide the legal consequences of 
that act. It was a voluntary performance, with full knowledge of 
all the material facts, and the election was complete. 





1890. } Phenix Ins. Co. vs. Tomlinson et al. 1009 


We have studied with care the cases referred to by the appel- 
lant’s counsel, and we cannot regard them as sustaining the position 
counsel assume; for we do not believe that in any of them is the 
doctrine asserted that under such a policy as that before us the 
insurance company may, with knowledge of the loss, and notice 
that the assured is affirming the validity of the policy, accept and 
retain the entire premium, and yet refuse to pay the loss. In 
Klein vs. Insurance Co. (104 U.S., 88), there was no offer to pay 
the premium until after the death of the assured, and then the 
offer was refused, the company declining to accept the money, and 
offering to pay the surrender value of the policy. The policy in 
the case of Wall vs. Insurance Co. (36 N. Y., 157), contained a pro- 
vision that, in case of default in the payment of the note given by 
the insured, “‘ the premium shall be considered as earned,” and the 
evidence showed that after the loss the insured offered to pay the 
premium, and that it was declined. The evidence also showed that 
before knowledge of the loss the agent of the insurance conipany 
agreed that he would not press for payment of the note; that it 
might lie over for a shorttime. The court held that there could be 
no recovery. The court was, as we believe, in error in holding 
that there was no waiver of payment sufficient to excuse the in- 
sured, for there are well-reasoned cases which assert a different 
doctrine, and among them our own, and one or more in New York: 
Sweetser vs. Association, supra; Insurance Co. vs. Gilman, 112 
Ind., 7. But, granting that the decision is sound, it cannot aid the 
appellant, for the reason that in this instance there was an accept- 
ance of the entire premium with full knowledge of all the facts. 
In Williams vs. Insurance Co. (19 Mich., 451), it was held that 
where the policy provided that in case default was made in the 
payment of a premium note, “the premium shall be considered, as 
earned,” acceptance of the premium after knowledge of the loss 
did not preclude the company from taking advantage of the pro- 
visions of the policy declaring that it should be inoperative during 
the time the premium remained unpaid. The decision rests, for 
authority, entirely upon Wall vs. Insurance Co., supra, and we are 
not inclined to regard it as of controlling influence, for the reason 
that there is an essential difference between the provisions con- 
tained in the policy in that case, and those found in the policy be- 
fore us. We are, indeed, not convinced of the soundness of the 
decision, but it is not necessary to do more than decline to regard 


it as in point, and in this we are fully supported by the later case 
VoL. XIX.—64. 
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of Yost vs. Insurance Co. (39 Mich., 531), where the court ex- 
pressed an opinion as to the force and meaning of the provision in 
the policy to which we have referred. The only case directly in 
point referred to by counsel, or discovered by us, is that of Joliffe 
vs. Insurance Co. (89 Wis., 111.) That case received careful con- 
sideration, and the decision sustains the position of the appellee. 
The court discriminates the case before it from those in which the 
policy provides that in case of default the payment shall be deemed 
to be earned, and builds its decision principally upon the ancient 
doctrine that where there is no risk there is no right to u premium. 
It is declared that Mr. May’s statement of the law is correct, and 
the court quotes what is said by him in speaking of a contract of 
insurance, and that is this “It is, moreover, a conditional con- 
tract, for when no risk attaches no premium is to be paid, or, if 
paid, must, in the absence of fraud, be returned to the assured. 
In point of fact the contract is to pay the premium, on condition 
that the risk is run, and the refunding of a premium is of frequent 
occurrence in maritime insurance; and that, too, in cases where it 
is entirely optional with the assured whether the property insured 
shall be put at hazard or not, as when the ship is never dispatched 
by the owner on the projected voyage. The language of Lord 
Mansfield in Tyrie vs. Fletcher, (Cowp., 668) is explicit: ‘When 
the risk has not been run, whether its not having been run was 
owing to the fault, pleasure, or will of the insured, or to any other 
cause, the premium shall be returned.’ And this principle is alike 
applicable to all policies of insurance :” May, Ins., § 4." The court 
applied this doctrine to the case before it and said: “ But the de- 
fendant received the whole cash premium for which the note was 
given. By so doing it received compensation for the risk cover- 
ing the time when the loss occurred, and we think it cannot now 
be heard to allege that at the time of the loss it had no risk on 
the property insured. The acceptance of the full premium after 
notice of the loss is entirely inconsistent with the claim that the 
risk was suspended when the loss occurred.” The decision in 
Lyon vs. Insurance Co. (55 Mich., 141), while not directly in point, 
does assert a doctrine which bears strongly upon the case under in- 
vestigation. In the case referred to, orders for the premium were 
drawn upon a railroad company, but were not paid, and the court 
held the insurance company liable, saying, among other things, 
that “‘a forfeiture is not favored at law or in equity, and a provi- 
sion for it in a contract will be strictly construed, and courts will 
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find a waiver upon slight evidence, when the equity of the claim 
made, as in this case, is, under the contract, in favor of the in- 
sured.” It is, however, insisted by the counsel for the appellant 
that the case of Bane vs. Insurance Co. (85 Ky., 677, 4S. W. Rep., 
787) is opposed to the case last mentioned, but we think counsel 
are in error, for the Kentucky court puts its decision upon the 
ground that the assured had not earned the wages which he as- 
sumed to assign, and declares that in this respect the case differs 
from Lyon vs. Insurance Co. In Titus vs. Insurance Co. (81 N. Y., 
410), the court said: “ But it may be asserted broadly that if, in 
any negotiations or transactions with the assured after knowledge 
of the forfeiture, it recognizes the continued validity of the policy, 
or does acts based thereon, or requires the insured by virtue 
thereof to do some act or incur some trouble or expense, the for- 
feiture is waived as a matter of law; and itis now settled in this 
court, after some difference of opinion, that such a waiver need not 
be based upon any new agreement or an estoppel.” Other cases 
assert a similar doctrine: Osterloh vs. Insurance Co., 60 Wis., 126; 
Cannon vs. Insurance Co., 53 Wis., 585; Insurance Co. vs. 
Bowen, 40 Mich., 147; Insurance Co. vs. Lansing. In the 
case last cited the court in speaking of the duty of the 
insurance company said: “But it cannot treat the policy as 
valid to collect the premium, and void for the payment of 
losses. The note having been paid after the loss, the acceptance 
of ‘the money waived the condition of forfeiture in the policy, and 
it was valid and subsisting at the time of the loss.” The case be- 
fore us falls within the principle declared in the cases cited. The 
acceptance of the money was after the loss, and after the company 
knew that the assured was affirming the validity of the policy, and 
his right to recover the loss. It knew that he did not regard the 
policy as suspended, and, by accepting the money, it confirmed 
the contract as of the date of its execution. We adjudge that the 
complaint makes a case sufficiently strong to drive the appellant to 
answer. Judgment affirmed. 





COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


WILLIAM EMMELUTH, Respondent 
us 
HOME BENEFIT ASSOCIATION, Appellant.* 


The persons designated as the F Club each procured a certificate payable to 
himself or his designated beneficiary, and to the other members of the club, 
share and share alike, the sum of $5,000. 

Held, That the interest being several, though the language of the promise was 
joint, separate actions could be maintained by the individual benefi- 
ciaries, and an action was properly brought to recover his share in the 
name of a single beneficiary. 

Appeal from a judgment of the general term of the supreme 
court in the second judicial department, affirming a judgment of 
the special term overruling a demurrer to the complaint. 

Action upon a certificate issued by a co-operative insurance cor- 
poration organized under Chapter 175 of the Laws of 1883. 

The plaintiff by his amended complaint alleges the corporate 
character of the defendant and that December 8, 1884, in consid- 
eration of the annual premium of $10 to it paid by Daniel Sand- 
ford, it issued its policy of insurance whereby it “agreed to pay to 
the sister of said Sandford and to this plaintiff and the surviving 
merbers of the ‘Five Thousand Club’ ‘I’ within ninety days 
after receipt” of proofs of the death of said Sandford the sum of 
$5,000 “to the surviving members of said club limited to ten 
members share and share alike.” The certificate, which is made a 
part of the complaint, states that in consideration of certain repre- 
sentations and agreements and of the membership fee paid, 
“TD. Sandford is an accepted member * * * of the Home Associa- 
tion * * * for the benefit of D. Sandford, self and the surviving 
members of Five Thousand Club ‘I’ limited to ten members whose 
certificates remain in force, share and share alike, unless said 


* Decision rendered, October 7, 1890. 
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member * * * substitute some other beneficiary” or if he should 
survive such beneficiary then for the benefit of the legal heirs of 
said member. 

The contract further provides that the member is required to 
pay &@ gross sum annually, together with assessments when made, 
and that upon his death while said certificate is in force there 
shall be payable to said beneficiary or beneficiaries the sum 
of $5,000. 

The certificate is made subject to various conditions relating to 
assessments, conduct, excluded risks, ete. 

The complaint further alleges that on December 8, 1884, the 
defendant, in consideration of the annual payment of $10, issued 
its policy of insurance to the plaintiff as a member of said club 
“limited to ten members,” for the benefit of his wife, “in case of 
his death, and the surviving members of said club” and that he 
“is one of the surviving members of said club and entitled to his 
share in the benefits thereof and his policy remains in full force 
and effect.” 

The complaint contains the usual formal allegations as to death, 
proofs of loss, and the collection of an assessment from the mem- 
bers of the association to the amount of $5,000, which is still held 
by the company, and that since the death of said Sandford “ Stafford 
Gay and 8. Gay, two of the members of said club ‘I’ have with- 
drawn, leaving eight members of said Five Thousand Club ‘1’ 
entitled to receive their share of said $5,000.” The remaining 
allegations relate to formal compliance by Sandford and the 
plaintiff with the conditions of insurance. 

The defendant demurred upon the ground that no cause of 
action was set forth and because there is a defect of parties plaintiff 
“in that if plaintiff has any interest in either of the contracts 
referred to in said amended complaint * * * such interest is a 
joint interest with one or more other persons, and no reason is 
assigned for the non-joinder of said persons as parties plaintiff.” 


Francis Lawton, for Appellant. 
Norman A. Lawtor, for Respondent. 
Vann, J. 
It appears from the complaint that ten persons, designated as 
members of Five Thousand Club “I” limited to ten, each procured 
a certificate of insurance from the defendant. While this is not 
expressly alleged it necessarily follows from the allegations that 
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the club was limited to ten members, each with a certificate in 
force, and the withdrawal of two thereof “leaving eight members 
of said Five Thousand Club ‘I’ entitled to receive their share of 
said $5,000.” One of the certificates is specifically set forth and 
another generally, and from the former, issued to Daniel Sandford, 
it appears that an annual premium and such assessments as should 
be made were payable by him to the defendant and that upon his 
death there was payable from the defendant to him or his repre- 
sentative and to the other members of tbe club the sum of $5,000 
“share and share alike.” According to the contract Mr. Sandford 
was empowered to designate a beneficiary to receive the one-tenth 
of such other fractional part as otherwise would be payable to him. 
Whether he did this or not is unimportant in this action, which 
relates simply to the share of the plaintiff, but some confusion is 
produced by the allegation in the complaint that the defendant by 
its contract with Sandford promised to pay the amount of the 
policy, when due, to the sister of said Sandford and to the plaintiff 
and the other members of the club. The contract, however, which 
is set forth in haec verba, does not mention the sister, and the com- 
plaint can conform to the contract in this regard only upon the 
theory that he had designated her as his beneficiary. Whether he 
had or not does not affect the plaintiff, as in either event his frac- 
tional part would be the same. The certificate issued to the 
plaintiff, so far as it is set forth, is like that issued to Mr. Sandford, 
and presumptively the certificates of the other members of the 
club were the same, as it distinctly appears that membership 
depended upon a certificate in force. The form of those certifi- 
cates, however, is not here important, because it appears from 
the certificates of the plaintiff and Mr. Sandford that the interest 
of each of those persons was several, as it was founded on a 
separate consideration and an independent contract, and the 
promise, as alleged, was to pay to the members or their designated 
beneficiaries, share and share alike. The action follows the nature 
of the interest and, when that is several, separate actions may be 
maintained, even if the language of the promise is joint; Hees vs. 
Nellis, I. T. & C.,118; VanWart vs. Price, 14 Abb., 4, note; Warner 
vs. Ross, 9 Abb. N. C., 385; Shaw vs. Sherwood, Cro. Eliz., 729; 
Eccleston vs. Clipsham, I Saund., 153; Withers vs. Moore, 3 B. &C., 
254; Addison on Contracts, Vol. I, p. 79; Parsons on Contracts, 
Vol. I, p. 11. 
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The words “share and share alike” are words of severance and 
create a several right, especially when considered in the light of 
the fact that the consideration was several. As the language of the 
promise is not expressly joint, but, to say the least, may be con- 
strued to be joint or several, it should, according to the authorities 
cited, be held several, because the interest of the promisees is 
several. 

The action to recover the share of the plaintiff was, therefore, 
properly brought in his name alone. 

Some confusion is also created by the allegation that the certifi- 
cate of the plaintiff is for the benefit of his wife, but that is only in 
case of his death, and this action is not founded upon the certificate 
issued to the plaintiff, but upon that issued to Mr. Sandford. The 
only importance of setting forth the former at allis to show that 
the plaintiff is a member of the club. There is clearly a cause 
of action alleged. The judgment should be affirmed, with costs. 

All concur, except Brown, J., absent. 


———— +> 


SUPREME COURT OF ALABAMA. 


NIAGARA FIRE INS. CO. er at. 
Us. 
RADEN.* 


An agent to procure insurance has no power to consent to cancellation after 
the delivery of the policy to his principal. 

Where the party procuring the insurance is the agent of the company, a pro- 
vision that the insurance may be cancelled at any time upon giving notice 
to the party procuring it does not apply. 

Where the agent assumed to cancel policies which he had procured for the 
insured, who was an ignorant woman, and to substitute others without 
her knowledge, and her attorneys were led to believe by the agent that 
the cancellations were legal, whereas the substituted policies had, unknown 
to the insured, been procured on the representation that there was no 
other insurance, there was no ratification of the agent’s acts ina subse- 
quent suit on the substituted policies and no abandonment of plaintiff’s 
rights under the original policies. 


SoMERVILLE, J. 
The bill is filed by the appellee, Mrs. Raden, to restore or re- 
instate two policies of fire insurance alleged to have been canceled 


* Decision rendered, May 1, 1889. 
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by fraud or mistake of fact, and to re-establish these instruments 
as evidences of the liability of the defendant companies by which 
they were issued, and to incidentally enforce them by the rendition — 
of moneyed decrees for the amount of the loss by fire, not exceed- 
ing the amount of the policies, which were each for the sum of $1,250. 
The court below granted the full relief prayed in the bill, holding 
both of the policies to be of binding force. 

A demurrer was filed to the bill, but no assignment of error is 
based on the action of the court in overruling it. Objection to 
this ruling is expressly waived, and the only question presented 
by the record is whether the insurers, the Niagara Fire Insurance 
Company and the Hamburg-Bremen Insurance Company, one or 
both, are liable on these policies, under the facts disclosed by the 
evidence. 

Tae complainant’s property in Bessemer is shown to have been 
destroyed by fire on the night of July 19, 1887, and no controversy 
is raised as to its value, or the amount of the loss. The property 
was originally insured in the Liverpool & London & Globe Insur- 
ance Company, on July 2, 1887, for $2,500, but this policy was can- 
cele, and the two policies here in controversy were substituted in 
its place by consent of the insured, a week or ten days after this 
cancellation. 

The defense to the present suit is that each of the policies in 
controversy was canceled on July 18, 1887,—the day before the 
occurrence of the loss. This is alleged to have been effected by 
giving notice of such cancellation to one Langley, who is claimed 
to have been the agent of Mrs. Raden, the insured, and to him was 
paid the return premium. It is not denied that cancellation was 
effected, if Langley was the agent of the insured for the purpose 
of receiving the notice and the return premium. The whole ques- 
tion of cancellation hinges on this one question of fact. 

One John G. Smith was the agent of the defendant companies at 
Birmingham, Ala. He was also agent for the Liverpool & London & 
Globe Insurance Company, in which the first policy was obtained. 
Flanagan & Langley were insurance agents at Bessemer, Ala., their 
exact relations towards Smith not being made very clear by the 
testimony. The testimony is very conflicting on the point as to 
whether they acted as agents of Smith, or of Mrs. Raden, or merely 
as insurance brokers in procuring the tirst policy, as to the cancel- 
lation of which no controversy exists. Flanagan says they acted 
for Smith, and Smith asserts they acted for Mrs.Raden. This Mrs. 
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Raden denies. Langley says they acted as insurance brokers, 
dividing commissions with Smith. It is quite clear to us that 
Langley, as he himself testifies, solicited the insurance of Mrs. 
Raden; that she was induced to make a written application for the 
first policy; and that it was countersigned by Flanagan & Langley, as 
agents of the Liverpool & London & Globe Company, and was trans- 
mitted by them to Smith, at Birmingham. This document appears 
in the record as an exhibit to Langley’s deposition, and is more 
trustworthy than the less certain memory of witnesses. 

All of this testimony relates, as we have said, to the first policy, 
admitted to be canceled. We do not deem it necessary to discuss 
this part of the evidence, as it does not seem to be of controlling 
importance. The question is, who procured the issue of the policies 
here in controversy? Did Langley or his firm do so, as the agents 
of Mrs. Raden? If not, the notice to Langley, and the payment of 
the return premium to him, did not operate to cancel these policies, 
or rescind the contract of insurance evidenced by them. 

We are satisfied from the testimony that Smith, and not Langley, 
procured these policies to be issued. There is scarcely enough 
conflict in the evidence to raise any serious controversy on this 
point. Smith was himself the authorized agent of these defendant 
companies at Birmingham. Flanagan and Langley had no con- 
nection withthem. When ordered to cancel the Liverpool] & Lon- 
don & Globe policy, he at once volunteered to substitute for the 
canceled policy the two policies in controversy, which he trans- 
mitted to Mrs. Raden, through Flanagan & Langley, for delivery, 
and this seems to be all the latter firm had to do with the matter. 
Smith, it is true, insists on the fact of this firm’s agency for the in- 
sured, and testifies that they were her agents, but the facts stated 
by him refute the existence of the alleged agency. He says: 
“ After the cancellation [of the Liverpool & London & Globe policy] 
Mrs. Raden’s property was insured in other companies by me, and 
the policy in the Liverpool & London & Globe was surrendered by 
me to Flanagan & Langley. In order to secure her from loss, I 
insured her property in other companies.” And again, on cross- 
examination: ‘When the Liverpool & London & Globe Insurance 
Company policy was canceled, I issued the policies in the defend- 
ant companies without the knowledge of Mrs. Raden, or her agents, 
Flanagan & Langley.” 

As to the policy of one of the defendants, the Hamburg-Bremen 
Insurance Company, we need say but little. Even if it were ad- 
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mitted that Langley had procured this policy to be issued, or if it 
be assumed that Smith did so, the agency ceased when the policy 
wis delivered to the insured. We have decided at the present 
term that “an@ggency to procure insurance is ended when the in- 
surance is procured, and the policy delivered to the principal; and 
the agent employed to procure the insurance has no power, after 
the policy is so delivered, to consent to a cancellation:” Insurance 
Co. vs. Forcheimer, ante, 870, (present term). This doctrine is fully 
supported by the adjudged cases: Hermann vs. Insurance Co., 
100 N. Y., 411; 1 Wood, Fire Ins. (2d Ed.), p. 337, § 142. Notice 
of cancellation to Langley, therefore, with his consent to rescission, 
was no notice to or consent by Mrs. Raden: Grace vs. Insurance 
Co., 109 U. S., 278. 

As to the policy of the defendant, the Niagara Fire Insurance 
Company, a slightly different view must be taken, because of the 
following provision relating to the cancellation of policies: “This 
insurance may be terminated at any time, by request of the assured, 
or by the company on givfng notice to that effect, or to the person 
who may have procured this insurance to be taken. On surrender 
of the policy the company shall refund any premium that may have 
been paid, reserving the usual short rates in the first case, and pro 
rata rates in the other case.” 

This policy, as we have shown, was obtained for Mrs. Raden by 
Smith, not by Langley. Smith was the person who procured it to 
be taken, within the meaning of the policy. Now, Smith is the agent 
of the company to issue the policy. He therefore occupied an 
umbiguous attitude, or a double agency involving conflicting rights 
and duties. The provision above cited was not intended to cover a 
case of this character. It could not have been contemplated that 
the agent of the company should give notice to himself, as agent 
also of the insured, of the cancellation or rescission of the contract 
of insurance, nor that he should pay to himself the return premium 
required to be paid under the terms of the contract, without which 
payment there could be no cancellation. Tf susceptible of this 
construction, the provision would be invalid as in violation of all 
sound principles of public policy, and we would so declare it. The 
law will not permit an agent thus to serve two masters, with con- 
flicting interests: Insurance Co. vs. Allen, 80 Ala., 571, and cases 
cited on page 576; Insurance Co. vs. Young, 58 Ala., 476; 2 Wood, 
Fire Ins. (2d. Ed ), 833 et seq., § 409; Kansel vs. Association, 
12 Ins. L. J., 657. 
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Under these principles, Mrs. Raden had no notice of the cancel- 
lation until the loss by fire had occurred, and the liability for such 
loss had been fastened on the insurers. Nor was the return pre- 
mium paid back to her before such loss, the payment to Langley 
being no payment to her. 

We come next to the question of ratification. It is contended 
that Mrs. Raden ratified the alleged cancellation in two ways: First, 
by accepting two other policies of insurance,—one in the Mobile 
Fire Insurance Company, and the other in the St. Paul Fire & 
Marine Insurance Company,—which were substituted by Smith for 
the policies in controversy, covering the same property, and for 
like amounts; and, secondly, by having brought suit on these sub- 
stituted policies before filing the present bill. And it is said that 
all this was done by Mrs. Raden with a full knowledge of the facts 
of the case on her part. 

These policies were not delivered to Mrs. Raden until after her 
property was destroyed by fire, and her right to indemnity for the 
loss had accrued, although they had been taken out by Smith with- 
out her knowledge before the fire. Smith, again, in this matter 
acted as agent for Mrs. Raden. He was an insurance agent, shown 
to be intelligent, and presumably an’ expert in matters pertaining 
to this subject. She was a foreigner by birth, and evidently igno- 
rant as to her legal rights, unless fully instructed as to them. 
Under this state of facts, Smith owed her peculiar duties. Before 
she can be declared by a court of equity to have voluntarily aban- 
doned her claim under these policies against the defendants, he 
should not only have disclosed to her all the facts bearing on the 
case known to him, but it should be shown to the court that she 
knew the transaction to be impeachable; that is, that she knew she 
had a legal right to refuse to accept the new policies and to claim 
indemnity under those in controversy: Voltz vs. Voltz, 75 Ala., 
567. The inference is fair that Smith was aware of the fact that 
Mrs. Raden had a valid claim against the defendant companies, 
and it is clear that she was ignorant of this legal right. This mis- 
apprehension he should have rectified, and his failure to do so is a 
sufficient ground for equitable relief: 2 Pom. Eq. Jur., § 847. 

It is not shown, moreover, that Mrs. Raden knew, at the time of 
her alleged ratification, that Smith had procured the new policies 
upon the representation that no other insurance existed on the 
property, based, no doubt, on the idea that the policies in the 
defendant companies had been canceled, which, as we have seen, 
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was not true. Whether this would or would not vitiate the new 
policies in the Mobile and St. Paul companies we do not decide. 
We say only that the fact in question was one material in its bear- 
ings, and that a ratification made in ignorance of it cannot be held 
to be binding. 

The suits at law brought on these policies by Mrs. Raden’s 
attorneys are clearly shown to have been instituted under a mistake 
of fact. Smith led these attorneys to believe that Langley was the 
agent of their client, and that the notice of cancellation given, and 
the return premium paid to him, effected a rescission of the poli- 
cies in the defendant companies,—The Niagara Fire and the 
Hamburg-Bremen Insurance Companies. These suits cannot, for 
this reason, operate as a ratification by Mrs. Raden of the 
acceptance of the new policies, and as an intentional abandonment 
of her vested rights under the policies in existence when the 
less occurred. 

Our judgment is, that the chancellor did not err in holding the 
policies here in controversy to be binding on the insurers, and that 
his decree granting the relief prayed is free from error, and must 
be affirmed. 


—-- Oa 


COURT OF APPEALS OF NEW YORK. 
SECOND DIVISION. 


GEORGE M. KENYON AND BLANCHE M. KEN- 


YON, BY HER GUARDIAN AD LITEM, Respondents. 
Us, 


KNIGHTS TEMPLARS AND MASONIC MUTUAL 
AID ASSOCIATION, Appellant.* 


The insured stated in his application, which was a warranty, that he was a 
liquor dealer, had a government license and town license, kept no bar, 
and sold only at wholesale. He kept no bar, but sold in various quanti- 
ties less than five gallons, not to be drunk on the premises. 

Held, That as a matter of law the representations were not necessarily untrue 
and a breach of warranty, the question was for the jury. 

A notice of assessment prescribed the methods of payment, which did not in- 
clude a check sent by mail. 


* Decision rendered, October 7, 1890. 
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Held, That where this method had been the customary course of dealing 
between the parties, the strict methods prescribed were waived, and 
where such check was mailed within sufficient time to have reached the 
company when due, but was not received, the question of the contract 
having been terminated was for the jury. 


Appeal from judgment of the general term of the supreme 
court in the fourth judicial department, affirming judgment entered 
on a verdict in favor of the plaintiffs. 

On May 22, 1882, the defendant, in consideration of $16 paid by 
Alexander M. Kenyon and of the representations made by his 
application for membership, and subject to the provisions of the 
by-laws indorsed upon it, delivered to him its insurance certificate, 
whereby it promised to pay to his heirs $5,000 or such portion 
thereof as is provided for in such by-laws. The certificate also 
provided that the application should form part of the agreement 
and the statements therein be a warranty of their truth, and that if 
any statement made therein should be untrue, or if any deception 
be used by him in obtaining the certificate, it should be null and 
void. The application was by him subscribed; and the portions 
of it requiring any consideration were the following questions and 
answers :— 


Profession or occupation. State precise nature of business. Importer and 
wholesale dealer in wines and liquors. Are the habits of said party at the 
present time, and have they always been, sober and temperate? Yes. Does 
the party use intoxicating drinks habitually as a beverage? No. Is the per- 
son engaged in any way in the retailing of alcoholic liquors? No, keep no 
bar and sell only at wholesale, have government license and town license. 

In the application was added :— 


And I do hereby agree that the statements and representations. contained 
in the foregoing application and delaration shall be the basis of the contract 
between me and the said association, the truthfulness of which statements 
and representations I do hereby warrant; and that if the same or any of them 
are in any material respect untrue, or if there shall be any omission or neglect 
to pay any of the assessments on or before the days on which said assessments 
shall fall due, except as provided for in the days of grace by the by-laws of 
this association, that then and in either event the certificate of membership, 
which may be issued hereon shall be vdid * * * and inasmuch as only the 
ofticers at the home office of the association in the city of Cincinnati have 
authority to determine whether or not a certificate of membership shall issue 
on any application, and as they act on the written statements and representa- 
tions referred to, it is expressly understood and agreed that no statements, 
representations or information made or given by or to the person soliciting or 
taking this application for a certificate of membership, or to any other person 
shall be binding on the association, or in any manner affect its rights, unless 
such statements, representations or information be reduced to writing, and 
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represented to the officers of the association at the home oftice, in the above 
application. The insured died on the night of April 15, 1885. The defendant 
refused to pay. : 


Joun Lanstne, for Appellant. 
Levi H. Brown, for Respondents. 
Braptey, J. 

The defense is founded upon the charge that Kenyon, in his 
application for membership of the defendant, untruely answered 
some of the questions put to him; and that he ceased before his 
death to be a member by his failure to pay an assessment as required 
by the contract of insurance. He undertook that the statements 
he was called upon to make, and which were contained in his 
application, should be substantially true. This was part of the 
contract, and if they or any of them were untrue, there was a 
breach of the warranty, which rendered the certificate void. The 
defendant alleged that his statements, that his habits, were and had 
always been sober and temperate, and that he did not habitually 
use intoxicating drinks as a beverage, were untrue. The evidence 
was not such as to require the conclusion that this charge was 
supported, and the jury were authorized to find, as it must be 
assumed they did, that those statements made by the applicant 
were substantially true. In the application was also the question: 
“Ts the person engaged in any way in the retailing of alcoholic 
liquors;” to which was written the answer: ‘No, keep no bar, and 
sell only at wholesale, have government license and town license.” 
Kenyon’s place of residence and business was the city of Water- 
town, N. Y. He kept a liquor store and sold alcoholic liquor 
by the barrel and in various quantities less than five gallons by 
measure, but he kept no bar and it was not his business to sell by 
the drink or to be drank on the premises. He had a license from 
the United States Government, also one from the board of excise 
of the city. The latter is commonly known as a store license. 
The defendant’s counsel requested the court to charge the jury 
that the assured, at the time the-application was made, was engaged 
in retailing alcoholic liquors; that his answer to the question in 
that respect was “not truthful; and for that reason the plaintiffs 
could not recover. The court declined to so charge and exception 
was taken. And the court left to the jury the question whether 
or not such answer of the assured was untrue. To which the 
defendant’s counsel also excepted. 





1890.} Kenyon vs. Knights Templars & Masonic Mut. Aid Ass'n. 1023 


‘The question, therefore, arises whether or not it was for the 
court to determine the interpretation to be given to the statement so 
written in the application, and to hold as matter of law that it was 
untrue and constituted a breach of warranty. It may preliminarily 
be observed, that as a general rule the construction of a written 
instrument is a question of law for the court to determine but 
when the language employed is not free from ambiguity, or when 
it is equivocal and its interpretation depends upon the sense in 
which the words were used in view of the subject to which they 
relate, the relation of the parties and the surrounding circum- 
stances properlyfapplicable to it, the intent of the parties becomes 
a matter of inquiry, and the interpretation of the language used 
by them is a mixed question of law and fact: White vs. Hoyt, 73 
N. Y., 505; Dwight vs. Germania Life Ins. Co., 103 N. Y., 341. 
The interrogatory which the assured was called upon to answer, 
was in its terms and apparent purpose definite. If the parties 
understood alike the meaning of the term “retailing of alcoholic 
liquors,” there was no difficulty in giving the definite answer of 
yes or no. But for some reason the answer proceeded further and 
added to “ No” that he kept no bar, by which he may have intended 
to be understood that he did not sell by the drink, and therefore 
did not sell at retail and sold only at wholesale, and that to enable 
him to do so he had both a government license and a town license. 
The former one referred to was permission he had from the 
authority of the United States, pursuant to act of Congress pro- 
viding for internal revenue, to sell at wholesale, or, as for the pur- 
poses of such act there defined, in quantities not less than five 
gallons, while the other may be understood to have been a store- 
keeper’s license from the local board of excise permitting him to 
sell in quantities less than five gallons, not, however, to be drank 
on the premises. The question is whether the words of the answer 
as so written in the application did, in view of the subject to which 
it was directed, furnish any rational doubt or uncertainty as to the 
manner the assured was conducting his liquor-trade business or as 
to what was intended to be represented in that respect by such 
answer. Amongst the objects of the defendant in framing inter- 
rogatories to be answered by applicants for membership, was that 
to ascertain the character of the business in which they were 
engaged; and one of them called upon Kenyon to “state precise 
nature of business ” which constituted his profession or occupation, 
to which he answered “importer and wholesale dealer in wines and 
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liquors.” And in the certificate issued to bim he is described as a 
wholesale liquor dealer. This was true. He was engaged in that 
business. But the later inquiry in the same application drew upon 
him for the further information whether his business in that traffic 
was confined to the wholesale trade. To ascertain the import of the 
answer it is to be considered as a whole. The insertion in it of 
the statement that he kept no bar and that he had, not only a gov- 
ernment or wholesale license, but a store license which enabled him 
to sell in small quantities, may have been intended as explanatory 
of the other portions of the answer and to indicate the import, as 
he understood it, of the terms wholesale and retail. What then 
was the interpretation of which this combination of words was 
susceptible; and what was the meaning so far as appears by them 
which it may be said the assured intended the answer should have? 
He evidently intended to be understood that he was not engaged 
in dealing out liquors by the drink or to be drank at his store. 
And assuming that the answer was made in good faith, the refer- 
ence to the fact that he had a license, which enabled him to sell in 
quantities less than five gallons not to be drank there, may have 
been intended by him to characterize, to that extent, the manner 
in which he was carrying on his business of selling liquors. No 
other purpose of it is apparent. And in that view there is within 
the import of the words the intention of the assured to be under- 
stood that his sales were at wholesale and not at retail because he 
was not selling by the drink; although he was selling in small 
quantities by measure. Whatever view the defendant may have 
entertained of the meaning of the words wholesale and retail as 
applied to the sale of alcoholic liquors, if the applicant had stated 
that he was selling in the former manner only, and added that he 
was selling in small quantities, such as by the quart and pint, by 
measure, not to be drank on his premises, it could not well be 
asserted by the defendant that in view of the facts as they appeared 
upon the trial, the court should hold that the answer was substan- 
tially untrue; and that by it the applicant was chargeable with 
breach of warranty. Treating them, as they were susceptible of 
being treated, some of the words used in the answer of the appli- 
cant, as explanatory of others, the import of it was not upon such a 
state of facts necessarily untrue in the sense requisite to constitute 
breach of warranty. It seems that the interpretation of such 
answer in itself as a whole was not entirely free from doubt or 
obscurity, and by reference to the circumstances attending the 
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preparation of the application, it appears that this and the other 
answers to its interrogatories, which were preseuted in a printed 
blank, were inserted by the defendant’s soliciting agent, who as a 
witness stated as his impression that he first wrote “yes” which 
was erased and the word “no” put in its place, that it was done 
by him on some explanation, made to the effect that the applicant 
was selling by measure, pint, quart, etc. That on the same ccca- 
sion he saw sales made there by the bottle; that as he understood 
it, Kenyon was a wholesale dealer from the fact that he was not 
selling by the drink; and the witness added: “I didn’t mean by 
putting down the word in the application ‘ wholesale’ that he didn’t 
sell any small quantities by the measure, because I saw him sell- 
ing liquor there by the measure; I meant by putting in the word 
‘wholesale’ that he didn’t sell by the drink; that is the construc- 
tion I put uponit; that was the distinction I meant with such men 
as liquor dealers generally. I supposed it was that at the time, 
and don’t know the difference now. I understood he had two 
licenses, one was a government license from the United States. 
The principal distinction I had in view was selling over the bar, 
or selling by the drink. I knew he was selling by measure.” The 
mere fact that the agent had knowledge or information of the 
manner the assured was then selling liquors did not necessarily 
affect the right of the defendant to assert and make available the 
defense that there was a breach of warranty, if the answer was un- 
true. That was provided against by a provision in the contract: 
Chase vs. Hamilton Ins. Co., 20 N. Y., 52; Barteau vs. Phoenix Mut. 
Life Ins. Co., 67 N. Y¥., 595; Foote vs. Adtna Life Ins. Co., 61 N. 
Y., 571. The cases in which knowledge of the agent through whom 
insurance is taken may operate to defeat the right of the com- 
pany to avail itself of the fact so known, at the time it is taken, 
are those in which there is no application signed by the assured 
stating to the contrary of such existing fact, but rests upon a con- 
dition expressed in the policy merely. Then it may be presumed 
that the statement of it in the policy as required by the condition 
was omitted by mistake or waived: Bennett vs. North British, etc., 
Jo., 81 N. Y., 273; Short vs. Home Ins. Co., 90 N. Y., 16. Such 
is not understood to be the rule when the alleged breach of war- 
ranty is founded upon a misstatement by the assured in the ap- 
plication made and subscribed by him: Van Schoick vs. Niagara 
Fire Ins. Co., 68 N. Y., 440; Woodruff vs. Imperial Fire Ins. Co., 


83 N. Y¥., 140, 141. In the case at bar, upon the question now 
vou. XIX.—65. 
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under consideration, what occurred at the time the application was 
made is not mentioned to give any importance to the fact that 
the agent had knowledge of the manner the applicant was conduct- 
ing his business. But inasmuch as the words, taken together, of 
his statement upon the subject expressed in the application, are 
in their import somewhat equivocal, reference may be had to the 
light furnished by the surrounding circumstances, with a view to 
ascertain the sense in which they were used, so far as it may be 
applicable to them, and in aid of their interpretation: French vs. 
Carhart, 1 N. Y., 96; Field vs. Munson, 47 N. Y., 221; Bridger vs. 
Pierson, 45 N. Y., 501. 

The defendant, by issuing the certificate, accepted this statement 
in the application and put it into the contract, subject: as it was 
to the interpretation arising from its equivocal character apparent 
upon its face, and dependent upon the intent with which the 
words were used not inconsistent with their application to the sub- 
ject to which they related. And in that view the conclusion was 
warranted that the party intended to be understood by the state- 
ment that be was selling by measure under his local license, and 
that none other than sales by the drink were treated by him as at 
rstail. It therefore seems that under proper instructions from the 
court the question was one of fact for the jury: White vs. Hoyt, 
73. N. Y., 505. And there was no error in the refusal of the court 
to charge as requested or in submitting the question upon that 
subject to the jury. 7 

The further question upon the merits is whether the jury were 
by the evidence permitted to find that the certificate of insurance 
was in force at the time of the death of the member. 

It is urged by the defense that the contract had terminated, and 
the right of the plaintiffs to assert any claim against the defend- 
ant upon it forfeited, by reason of the default of Kenyon in making 
payment of an assessment as required by it. The certificate con- 
tained the provision that if any assessment should not be paid 
within ten days after notice provided by the by-laws for its pay- 
ment, at the office of the defendant in the city of Cincinnati, Ohio 
(unless otherwise expressly agreed in writing), or to its agents on 
production of a receipt signed by the president, vice-president, or 
secretary, the certificate should cease and determine. And by a 
by-law endorsed upon the certificate it was also provided that :— 


Any member failing to pay his assessment within ten days after such notice 
has been served upon him shall forfeit his certificate of membership in the 
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association and all benefits therefrom. Any member baving forfeited his 
membership by failing to pay his assessments may be reinstated, he being 
alive, within thirty days after said notice was sent, he paying all arrearages. 

And that such notice might be sent by mail and when so sent 
should be deemed a sufficient notice for the payment of the assess- 
ment required. This, with what appears in the application upon 
the subject, was the contract between the parties in that respect, 
and as such effectual to govern their rights, except so far as it may 
have in some manner been modified or strict compliance with such 
provisions waived. On March 27, 1885, the secretary of the de- 
fendant at Cincinnati mailed, addressed to Kenyon, at Watertown, 
N. Y., a notice that an assessment of $4.75 on his certificate was 
then due and payable on or before April 6th, 1885, and added: “As- 
sessments are payable at this office in cash, by sight draft on Cin- 
cinnati or New York banks, money order or American or U. S. Ex- 
press Co. money order, payable to Charles Brown, secretary” and 
that the receipt was held at the defendant’s home office where he 
could get it until April 6th, inclusive, on payment of the amount, 
and where he could pay it after that date. The default alleged was 
in the payment of that assessment. This the plaintiffs seek to 
meet by the fact, which the evidence on their part tended to prove, 
that the member on April 4th, 1885, sent by mail from Watertown 
his check drawn upon a bank there for the amount, to the defen& 
ant’s secretary at Cincinnati, payable to the order of the latter. 
It was sent sufficiently early to reach by due course its place of 
destination within the ten days mentioned in the notice, but it was 
not received by the defendant’s secretary, and if it had reached 
him within that time he would not have been required to accept it 
in performance of the contract as represented by its terms before 
mentioned. But the course of dealing between the parties had 
been such that the member was at liberty to assume that his check 
upon the bank was receivable by the defendant, because it had 
uniformly and without objection received his checks in payment 
for assessments upon the certificate. So far the defendant had 
waived strict performance and permitted the member to pay in his 
checks as a substitute for the method of payment mentioned in the 
notice. It appeared that within a little more than a year and a half 
preceding the time of this assessment, Kenyon had sent to the 
secretary fifteen checks, drawn by him as this was and upon the 
same bank at Watertown, in payment of assessments, and that they 
were so received. But it is contended that the receipt at the 
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home office of the defendant of that which the assured was per- 
mitted to deliver in payment was essential to accomplishit. That 
is the rule when nothing appears to the contrary: Insurance Co. 
vs. Davis, 95 U.S., 425. And such was the effect of the contract 
in question and, as we have seen, not modified by the terms of the 
notice of assessment. The method of doing it through the mail 
had been adopted by the assured. And although many of the 
checks before sent in that manner were not received, nor were some 
of them sent until after the expiration of the ten days following the 
notice, no question had been raised. If that can be treated as waiver 
of prompt payment it is entitled to consideration. But it is with 
much force suggested that payment within thirty days after notice 
was the right of the assured, and when so made would vperate to 
reinstate his relation of membership, which had been terminated 
by his default in payment during the first ten days, and therefore 
furnished no evidence of any indulgence by the defendant or ex- 
tension of the time for payment. It is difficult to see any waiver 
of payment within the time and at the place provided for by the 
contract, unless the circumstances were such as to permit the as- 
sured to understand, from the action of or the course of dealing 
with the defendant, that the deposit of the check, properly en- 
dorsed and directed, in the mail in due time was a compliance with 
its requirement to save him from default and his contract of insur 

ance from forfeiture, or unless what occurred by way of corre- 
spondence between him and the defendant after he had so mailed 
the check, may have been treated as such waiver. By reference to 
which this appears. On April 10th the secretary wrote Kenyon 
saying that his assessment payable on or before April 6th was yet 
unpaid, that he could pay it, if living, any time before April 27th. 
“Until such payment is made you are carrying your own risk in 
case of death” and after expressing the wish that Kenyon remain 
a member of the association, and saying that if the assessment was 
not paid within that time he would forfeit the certificate added: 
“Remit by bank check, postal order or American Express Co. 
order.” In a letter of date 13th April to the secretary, Kenyon 
stated that he paid the assessment April 4th, and before the secre- 
tary’s letter, in reply, reached its destination Kenyon had died. 
Those letters do not of themselves furnish evidence of purpose of 
the defendant to waive the payment not made within the ten days. 
It called the assured’s attention to the right the contract gave him, 
and recognized his right to pay by bank check. Further consider- 
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ation is due to the effect of the prior transactions between the par- 
ties in relation to the assessments and the manner of paying them, 
upon the rights of the parties, arising out of the notice and at- 
tempted remittance in question. The conditionsinserted in a con- 
tract of insurance for the benefit of the company making it may be 
waived by it. And in Insurance Co. vs. Eggleston (96 U. S., 572), 
it was said by the court: “That forfeitures are not favored in the 
law; and that’courts are always prompt to seize hold of any cir- 
cumstances that indicate an election to waive a forfeiture or an 
agreement to do so on which the party has relied and acted. Any 
agreement, declaration, or course of action on the part of an insur- 
ance company which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not be in- 
curred, followed by due conformity on his part, will and ought to 
estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of the contract.” And 
substantially to the same effect are Meyer vs. Knickerbocker Life 
Ins. Co., 73 N. Y., 516; Wyman vs. Phoenix Life Ins. Co., 119 N. Y., 
274; Helme vs. Philadelphia Life Ins. Co., 61 Penn. St., 107. 

If the check had been mailed addressed to the secretary by the 
direction of the defendant, the member would not have been in 
default, although it was not received, assuming as we may that he 
had the funds in the band to meet it: Palmer vs. Phoenix Life Ins. 
Co., 84 N. Y., 63. There was no express agreement or direction to 
that effect. And that method of remittance was for all purposes 
at his risk, unless the course of dealing with the defendant en- 
abled him to believe and understand that the mailing of it would 
be effectual to protect him against forfeiture: 2 Greenl. Ev., See. 
525; Gurney vs. Howe, 9 Gray, 404; Crane vs. Pratt, 12 id., 348; 
Morgan vs. Richardson, 13 Allen, 410. 

The distance between the place of residence of the assured and 
the defendant’s home office was such that payment of assessments 
by his personal delivery at the latter place evidently was not con- 
templated, and so far as appears the defendant was satisfied with 
the method of remittance from him directly to its officer by mail; 
and such means of transmission may have been within the expecta- 
tion of the parties in view of their situation. And doing it through 
the postal service might very well be deemed no less safe and ap- 
propriate than any other manner to make payments by means of 
bank checks: Buell vs. Chapin, 99 Mass., 594. As this had been 
uniformly the manner of transmitting and accepting payment or the 
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means of payment of assessments adopted by the parties, it may be 
said that the postal medium of transmission had in some sense be- 
come a matter of usage between them, having the nature of an im- 
plied agreement to that effect. In that view it is not essential for 
the purpose of the question that the mailing or reception of the 
check should constitute actual payment, or that it should have 
operated as such during the life of the assured: Maher vs. Hiber- 
nia Ins. Co., 67 N. Y., 283. The partiesapparently had acquiesced 
in that method of representing the amount as well as in the means 
of transmission. And the conclusion was warranted that by the 
course of dealing adopted by the defendant in that respect, the 
assured may fairly and in good faith have been led to suppose that 
the requirement of the defendant upon him was satisfied by mail- 
ing as he did in his customary manner of doing it, the check for 
the amount of the last assessment. The proposition was not nec- 
essarily overcome by the fact that the other checks were received 
prior to the time the assured had the right to make payment, al- 
though that may properly have been a matter of consideration by 
the jury upon the question submitted to them. If these views are 
correct, the jury were permitted by the evidence to find the facts 
essential to the validity of the insurance certificate at the time of 
the death of the assured. And it follows that the motion for non- 
suit was properly denied, and that there was no error in the sub- 
mission of the case to the jury. Inthe other rulings to which ex- 
ceptions were taken, there was no error to the prejudice of the 
defendant. The judgment should be affirmed. Z 

All concur, except Follett, Ch. J., not sitting, and Potter, J., absent. 
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SUPREME COURT OF INDIANA. 


SUPREME COUNCIL OF ORDER OF 
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Us. 
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- 


A complaint under an accident policy, which requires that the member should 
be entitled to receive the benefits upon the receipt and approval of satis- 
factory proofs, need not allege that the proofs were such as satisfied the 
officers. 

The by-laws of a benevolent association may require the proofs of loss to be 
submitted to certain officers, and, if the claim is rejected, that an appeal 
shall be taken to certain others, but they cannot stipulate that the final 
decision shall be conclusive and bar the courts. 


Finca & Fincu, for Appellant. 

Carter & Brnrorp, for Appellee. 

Buuiort, J. 

The appellee’s complaint is founded upon a certificate of member- 
ship issued to him by the appellant. The by-laws of the corpora- 
tion contain, among others, this provision :— 

Should a member become totally and permanently disabled from following 
his or her usual or other vocation, by reason of disease or accident, such 
member, upon the receipt and approval of satisfactory proofs, as hereinafter 
provided, shall be entitled to a benefit not exceeding one-half of the relief- 
fund certificate held by him or her. 

The certificate issued to the appellee is a contract of insurance, 
and his right to recover upon it does not depeud upon the action 
of the officers of the society, for if he has performed his part of the 
contract, and is totally disabled by disease or accident, he has a 
complete cause of action. A refusal by the officers of the society 
to allow the claim will not defeat a recovery. The appellee was of 
course bound to comply with the terms of his contract, and with 
the lawful by-laws of the society. The valid provisions of the by- 
laws do indeed form part of his contract, and are of controlling 


* Decision rendered, September 16, 1890. 
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force: Supreme Lodge vs. Knight, 117 Ind., 489-496; Pfister vs. 
Gerwig, 122 Ind., 567. But while it was necessary for the appellee 
to comply with the requirements of the valid by-laws of the associ- 
ation, it was not in the power of the officers to defeat his claim by 
arbitriwily rejecting his proofs as unsatisfactory, or by wrongfully 
declaring that he had not done what his contract and the by-laws 
of the association required of him. It was not necessary, there- 
fore, for the appellee to do more than appropriately show, by his 
complaint, the contract with the corporation, performance of the 
conditions on his part, that he was totally disabled, and that he 
had made proper proof of his disability. He was not bound to go 
further and allege that his proofs were such as satisfied the cor- 
porate officers. It was enough for him to show that they were 
such as his contract and the laws of the land require. He was not 
bound to anticipate and avoid defenses. It was sufficient for him 
to make a prima facie case. 

The appellant, by way of answer in abatement, sets forth the fol- 
lowing by-laws:— 

Sec. 6. On receipt of the proper notice of disease or accident disability un- 
der section 4 of this article, the supreme councilor shall proceed to investigate 
the same. If at any time he deems the facts to warrant it he may appoint one 
or more physicians, whose duty it shall be to make a careful examination of 
the member’s condition, and report as to the character and permanence of the 
disability. Ifsuch report shows a disability of an unquestionable total and 
permanently disabling character, the supreme councilor, supreme recorder, 
and supreme medical director may approve the same, and order the benefit 
paid. If, however, in the opinion of said officers, there is any doubt concern- 
ing the permanence of the disability, they shall postpone the matter for any 
period they may determine upon, not exceeding one year, and shall then or- 
der a new examination, either by the same or other physicians. If the result 
of the second examination be also uncertain, said officers may, in like man- 
ner, provide for a third, upon the result of which they shall either pay or re- 
fuse to pay the benefit claimed. This decision shall be final and conclusive 
upon the parties affected thereby, unless reversed upon appeal by the su- 
preme council in regular session. Any claimant feeling aggrieved may take 
such an appeal by serving notice thereof upon the supreme recorder within 
thirty days after receipt of notice of the decision, by the claimant, his 
or her personal representatives. The supreme council shall accord the ap- 
pellant a hearing at its next regular session, and dispose of the matter. 

The answer sets out other provisions concerning appeals, and 
regulating the mode of procedure. Both the complaint and 
the answer show that the claim was presented to the officers 
named in the by-laws, that action upon it was postponed, as the by- 
laws provide, and that it was finally rejected. The trial court held 
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the answer bad, and that ruling is questioned by the assignment 
of errors. 

Our decisions declare that it is not competent for parties, in ad- 
vance of any dispute, to oust the jurisdiction of the courts by pro- 
viding that the decision of persons named in the contract shall be 
final and conclusive: Railroad Co. vs. Donnegan, 111 Ind., 179; 
Supreme Council, etc., vs. Garrigus, 104 Ind., 133; Bauer vs. Sam- 
son Lodge, 102 Ind., 262; Kistler vs. Railroad Co., 88 Ind., 460. 
There is some diversity of opinion upon this question, but the 
weight of authority sustains the doctrine declared by our own de- 
cisions. An author who has given the question full consideration 
says: “It is a settled principle of law that parties cannot, by con- 
tract, oust the courts of their jurisdiction, and agreements to refer 
to future arbitration will not be enforced in equity, and will not be 
sustained asa bar to an action at law or a suit in equity :” Bae. 
Ben. Soc., § 450. This principle is asserted by the Supreme Court 
of the United States, by the English courts, and by other tribunals: 
Insurance Co. vs. Morse, 20 Wall., 445; Scott vs. Avery, 5 H. L. 
Cas., 811; Thompson vs. Charnock, 8 Term R., 139; Reed vs. In- 
surance Co., 138 Mass, 575; Stephenson vs. Insurance Co., 54 Me., 
70. The logical conclusion from this long-settled doctrine is that 
parties cannot, by contract, provide for the conclusive settlement 
of questions before such questions arise by designating persons to 
adjudicate upon: them; and this conclusion has often been given 
effect in cases such as this by other courts as well as by our’ own: 
Mentz vs. Insurance Co., 79 Pa. St., 478; Lauman vs. Young, 31 
Pa. St., 310; Gray vs. Wilson, 4 Watts., 41; Wood vs. Humphrey, 
114 Mass., 185; Rowe vs. Williams, 97 Mass., 163; Braunstein vs. 
Insurance Co., 1 Best. & S., 782. 

It is obvious that there is a distinction between cases where the 
agreement that the decision of designated persons shall be conclu- 
sive is made after a dispute has actually arisen and cases where it 
is made prior to the existence of any controversy. One reason for 
this distinction is that parties may revoke an agreement to submit 
to arbitration, and appeal to the courts for redress; and this right 
is one which cannot be abridged by an agreement made before 
either party can know what the nature of the controversy will be. 
The rule which we approve commends itself by its fairness and 
justice, for there is nothing unjust in declaring that parties may 
appeal to the courts of the country for redress, while there is some- 
thing of unfairness in a provision which makes the decision of 
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interested corporate officers final, and excludes resort to the judicial 
tribunals of the land. The rule we favor is both expedient and 
just. As the provision declaring that the decision of the officers 
named shall be final is ineffective, the answer would not be good 
as a plea in bar, but, if good at all, it is good as a plea in abate- 
ment, so that if there is a valid defense the appellant rightly 
pleaded it in abatement. The question, therefore, is this: Does the 
failure of the appellee to appeal to the supreme council constitute 
matter in abatement, and preclude him from maintaining this ac- 
tion? It is competent for a mutual benefit society to provide for 
the presentation of claims to officers designated in its by-laws. 
This much is clear: Harrington vs. Association, 70 Ga., 340; Ana- 
costa, ete., vs. Murbach, 13 Md., 91. If it has this right, then, it 
seems equally clear that it may prescribe a mode of procedure, 
provided that the mode of procedure prescribed is not such as to 
deprive parties of property rights. As we have in effect already 
declared, property rights cannot be destroyed by what some of 
the courts denominated “these self-constituted judicatories :” 
Lamphere vs. Grand Lodge, 47 Mich., 429; Cullen vs. Duke of 
Queensberry, 1 Brown, Ch., 101; Austin vs. Searing, 16 N. Y., 112, 
69 Amer. Dec., 665, and note. But requiring claims for benefits to 
be presented to the officers of the association is not in any just 
sense an invasion of the property rights of the member, nor is a 
by-law requiring its presentation unreasonable. The authorities 
are well agreed upon this question: Van Pouck vs. Society, 29 N. 
W. Rep., 863; Bauer vs. Sampson Lodge, supra; Bac. Ben. Soc., 
§ 94. 

It is not unreasonable to provide that the member claiming ben- 
efits shall appeal to the governing body of the association. The 
member voluntarily enters the association, with knowledge of its 
by-laws, and agrees to be bound by such as are not in violation of 
law, and certainly no principle of law is violated in making provis- 
ion for the submission of claims of a member to the highest body 
of the association with which he voluntarily unites himself. It is 
but just to the association that its chief officers should have an 
opportunity to investigate the claim asserted by the member be- 
fore it is harrassed by litigation, and, indeed, the provision is pre- 
sumptively for the benefit of the member, for the fair inference is 
that the governing officers will do their duty, and allow all right- 
ful claims. At all events, there is no principle of law violated by a 
by law requiring an appeal to the governing body. By-laws simi- 
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lar to that under consideration have often been upheld. There is: 
indeed, no contrariety of opinion upon the question. We have no 
doubt that a by-law requiring the presentation of claims to sub- 
ordinate officers, and requiring in case of a decision adverse to the 
claimant, an appeal to the governing body of the society, is rea- 
sonable and valid. The by-laws of the appellant do require an ap- 
peal to the governing body, and, in so far as this requirement is 
concerned, they are effective, although the attempt to make the de- 
cision of the subordinate officers conclusive is abortive. The pro- 
vision which assumes to make the decision of the supreme coun- 
cilor, supreme recorder, and supreme medical examiner final and 
conclusive is so distinct and different from the provisions concern- 
ing appeals that its invalidity does not destroy their force. It is 
well settled that part of a by-law may be valid, although other 
parts may be void. The language of the by-law is plain and ex- 
plicit upon the subject of appeals to the supreme council. It is 
not, as counsel for appellee argue, a mere privilege that is con- 
ferred upon claimants by the provisions concerning appeals, but, 
on the contrary, a duty is imposed upon him. The provision is 
that the decision of the officers named shall be final unless re- 
versed on appeal by the supreme council; and this, of itself, im- 
plies that the claimant must appeal to that body. But there are 
other provisions which make it quite clear that the claimant must 
appeal or accept the decision of the officers designated as a con- 
clusive adjudication upon the merits of his claim. The clear im- 
plication from all the provisions of the by-laws is that the member 
must, at least, exhaust the remedies provided by the contract be- 
fore seeking aid from the courts, or show some excuse for his fail- 
ure todo so. We do not doubt that if the officers of the society 
should refuse an appeal, or do any act hindering or delaying an 
appeal, that the member might at once invoke the assistance of the 
courts: Supreme Sitting, etc., vs. Stein, 120 Ind., 270. But it can- 
not be presumed, in the absence of averments to the contrary, 
that the officers have been guilty of a breach of duty, so that it is 
incumbent upon a party who relies upon the wrong of the corpor- 
ate officers to show by affirmative allegations their wrongful con- 
duct. The authorities, as we have said, are agreed upon the prop- 
osition that mutual benefit societies may require an appeal to the 
governing body asa condition precedent to a right of action, so 
that upon that question there can be no doubt. Indeed, the only 
doubt is whether they may not go further, and make the decisions 
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of the officers designated in their contracts with their members 
final and conclusive. In this instance the by-laws provide that the 
decision of the subordinate officers designated shall be final, unless 
reversed on appeal by the supreme council, so that the only infirm- 
ity is that created by the attempt to substitute tribunals chosen 
by the parties themselves for those established by the law of the 
land. 

It was competent to provide that the decision of the officers 
should be sought, and it is also competent to provide that a mem- 
ber dissatisfied with their decision should, before resorting to the 
courts, appeal to the governing body of the association, although 
it was not competent to make the decision final and conclusive. It 
is well settled that the decisions of arbitrators, engineers, archi- 
tects, or others named in a contract as persons to whom contro- 
versies may be referred, are deemed to be prima facie right, and it 
is nothing more than an application of an old principle to.a new 
instance to hold that where the contract of a member with a mut- 
ual benefit society provides that designated officers shall pass upon 
the validity of his claim that their decision shall be deemed prima 
facie valid. Even if the decision is merely prima facie right, the 
only mode of first questioning it must, upon principle and author- 
ity, be that provided by the contract. Until the claimant has done 
what his contract requires, or has shown some valid excuse for not 
doing it, he cannot have any standing in court. It is going quite 
as far as authority or principle will justify to hold that, although 
the parties have contracted that the decision of designated persons 
shall be final, the decision can only be deemed prima facie correct, 
and we cannot go further, and hold that, although a party refuses 
to appeal to the governing body ofan association of which he is 
a member, he may, notwithstanding the provisions of his contract 
declaring the decisions of such officers final unless appealed from, 
bring an action against the association. It is certainly imposing 
no hardship upon the member to require him to pursue the mode 
pointed out by his contract. The rule we declare is, indeed, fa- 
vorable to him, for it enables him to appeal to the courts after he 
has exhausted the remedies designated by the by-laws, notwith- 
standing the provisions of his contract. The member who asks to 
be relieved from the duty of appealing to the governing body in 
such a case as this asks what equity and justice deny. Judgment 
reversed. 





1890. Liverpool & London & Globe Ins. Co. vs. Morris. 


SOPREME COURT OF GEORGIA. 


LIVERPOOL & LONDON & GLOBE INS. CO. 
US. 
MORRIS.* 


The company alleged that an agreement in the application which was also in- 
serted in the policy, that the books should be kept in an iron safe, had 
been violated. The answer was that the stipulation was fraudulently in- 
serted in the application and policy, without the knowledge or consent 
of insured. 


Held, That a finding for the insured would not be disturbed. 


Prasopy, Brannon & Hatcuer, for Plaintiff in Lrror. 
L. F. Garrarp, for Defendant in Error. 
Buanprorp, J. 

This was an action brought by the defendant in error aguinst the 
plaintiff in error to recover a sum of money due upon a policy of in- 
surance. The main defense relied upon by the insurance company 
was that Morris, in his application for insurance, agreed to keep his 
books, inventories, and accounts in an iron safe, or to remove the 
same from the store at night; that he failed to do so, and, in con- 
sequence of such neglect on his part, his books (showing a record 
of his business, including all purchases and sales, both for cash or 
credit), as well as a copy of the last inventory, were lost or destroyed 
by fire, which occurred in the night-time; and thereby said policy 
of insurance was rendered void. And, furthermore, that said policy 
of insurance,—the foundation of plaintiff's action,—was issued upon 
the same conditions and stipulations. The replication to this plea 
on the part of the defendant in error was that this condition or stip- 
ulation was not embraced in his application for the policy of insur- 
ance, and that the same was inserted therein by fraud on the part 
of the plaintiff in error, without his knowledge or consent, and that 
he did not know any such agreement was embraced in the policy of 
insurance until after the loss by fire. This was the main issue in 


— 
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the case, and the presiding judge, by his instructions to the jury, 
made the same prominent, having charged the jury as to its im- 
portance and submitting the same fairly for their determination. 
The jury found against the plaintiff in error, and that the replica- 
tion of the defendant in error was true in this respect. We are 
satisfied that, under the evidence submitted upon the trial, the jury 
had a right to find as they did in this case; and the judge of the 
superior court having refused to grant a new trial, which is excepted 
to by the plaintiff in error, we think he committed no error in so 
doing, and the judgment of the court below is therefore affirmed. 


SUPREME COURT OF NEBRASKA. 


HARTFORD FIRE INS. | 


Us. ) 


MEYER er at.* 


In an action to enjoin a judgment, upon the grounds that the plaintiff has a 
valid defense to the same, and that it was rendered through a breach of 
duty of his attorney, the facts constituting the alleged defense must be 
pleaded, so that it may appear that, on a re-examination of the case, the 
result would probably be different. 

Objections to proof of loss on a policy of insurance must be specific, and not 
general, as the proof or any part thereof may be waived. 

Upon the pleadings and proof, held, that the judgment was right. 


J. R. Wessrer, E. P. Hotmes, and S. P. Vanarra, for Appellant. 
J. B. Srrope and Byron Crark, for Appellees. 
Maxwe.t, J. 

This is an action to enjoin a judgment rendered in the district 
court of Cass County. It appears from the record that in 1883 one 
William R. Carter was engaged in the mercantile business in Cass, 
and had his stock insured in the Hartford company for the sum of 
$650; that during the spring of that year, and while said policy was 
in full force, the goods were greatly injured or destroyed by fire; 
that the firm of Cook, Phillips & Wells had a chattel mortgage on 
said stock for the sum of $228, and after the loss they filed a peti- 


* Decision rendered, July 8, 1890, 
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tion in equity enjoining the plaintiff from adjusting the loss and 
paying the same to Carter or the defendants, and praying, in effect, 
that a sufficient amount of the insurance be assigned to them to 
satisfy their claim. The defendants employed a firm of attorneys 
to defend their rights in the premises, and the plaintiff employed 
the senior member of said firm to protect its rights. The attorneys 
named procured a dissolution of the temporary injunction, and on 
the trial of the main issue amended the defendants’ answer, which 
was in the nature of a cross-bill, by adding, “and thereupon, as by 
said policy of insurance required, within the time file fully verified 
proofs of his loss, amounting to about $650, with their agent D. H, 
Wheeler, and that he complied in all respects with the conditions 
of said policy of insurance;” and also amended the prayer; and in 
the answer to the petition for the injunction took judgment against 
the plaintiff, and in favor of the defendant, as assignee of the policy, 
for the sum of $300. This is the judgment which is now sought to 
be enjoined. The grounds upon which this relief is sought,'as set 
forth in the petition, are as follows: “ Plaintiff further avers that it 
had a full and complete defense to said action as against said policy 
of insurance, and was under no obligation to repay the same; that 
the said Carter had obtained said policy by fraud and misrepresen- 
tations, and that said loss was not a bona fide loss, of all which facts 


r 


they informed their said attorneys [giving names], and instructed 
and directed them to plead and so make appear in said cause; that 
said Carter failed to furnish to said company proper proofs of said 
loss, as required by the rules of said company, and by the terms 
and conditions of said policy of insurance; that said insurance com- 
pany was fully prepared to successfully defend said claim of said 
Carter of said loss, and fully intended to do so, and so instructed 
their said attorneys.” It will be observed that there is no state- 
ment of facts showing the nature of the defense of the plaintiff 
against the payment of the loss. This was necessary in order to 
entitle the plaintiff to relief. Where a court of equity proceeds to 
set aside a judgment at law, it proceeds upon equitable considera- 
tions only. If the judgment rendered is not inequitable as between . 
the parties, no matter how irregular the proceedings may be, a 
court of equity will not interfere: 10 Amer. & Eng. Enc. Law, 898. 
It must appear that, on a re-examination and retrial of the cause, 
the result would probably be different: 3. Pom. Eq. Jur., § 1364; 
Bradley vs. Richardson, 23 Vt., 720; Tomkins vs. Tomkins, 11 N. J. 
Kq., 512, 514; Reeves vs. Cooper, 12 N. J. Eq., 223; Dawson vs. 
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Bank, 30 Ga., 664; Saunders vs. Albritton, 37 Ala., 716; Wav vs. 
Lamb, 15 Iowa, 79, 83; Stokes vs. Knarr, 11 Wis., 389; Payne vs. 
Dudley, 1 Wash. (Va.), 196; Sauer vs. Kansas, 69 Mo., 46; Lemon 
vs. Sweeney, 6 Il). App., 507. 

Neither the statement of facts in the petition nor the proof is 
sufficient to show that the judgment is unjust, or that the plaintiff 
had any defense to the action. So in regard to the proofs of loss. 
It is not stated wherein they are defective, nor that the plaintiff has 
waived the defect. There is testimony in the record tending to 
show that the plaintiff had no defense to the action, and simply em- 
ployed attorneys to secure a dissolution of the injunction, and that 
the contest was really between creditors of Carter. There were 
disputed questions of fact, which were submitted to the trial court, 
and, the evidence being nearly equally balanced, the judgment 
must be sustained. We desire to say, however, that, if the plaintiff 
had a defense to the action on the policy, the attorneys for the de- 
fendant or either of them, could not consistently appear for the 
plaintiff, and should not have done so, but in the condition of the 
record this fact cannot be determined. The judgment of the dis- 
trict court is affirmed. The other judges concur. 


ee 


SUPREME COURT OF PENNSYLVANIA. 


McKEE 
Us. 


SUSQUEHANNA MUTUAL FIRE INS. CO.* 


The policy was on stock in premises which were a portion of a building rented 
by the insured. The lordlord afterwards partitioned off and rented an- 
other portion which had been unoceupied, without notice to the company. 
The policy provided that it should be void in case change in occupancy 
without notice. 

Held, That the portion rented not being under the control of the insured, and 
there being no evidence that the insured knew of any increase in the risk, 
the policy was not violated. 

The insured left his books at the office of the company and had more than 
once gone there to be examined, and the company had used the proofs of 
loss to collect the reinsurance from another company. 

Held, That it could not allege that the books and papers were not submitted 
to examination as required. 


ee 


* Decision rendered, June 2, 1890. 
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D. McMoutten and Ws. R. Brinton, for Appellant. 
H. ©. Brupaxer, A. H. Frircney, and G. C. Kennepy, for Appellee. 


Paxson, C. J. 

The appellant company insured the plaintiff against loss or dam- 
age by fire or lightning to the amount of $3,000 on his stock of 
tobacco, cigars, boxes, labels, ete. On October 17, 1887, during the 
life of the policy, his entire stock was destroyed by fire. On 
October 29, 1887, the plaintiff furnished the company with sworn 
proofs of loss, amounting to $4,518.16. The company declined to 
pay, and in the court below defended principally upon two 
grounds, viz.: (a) That the risk had been changed in the occupa- 
tion of the building or premises insured, of which change no 
notice had been given to the company as required by the policy; 
and (b) that the plaintiff did not submit himself, his books papers, 
etc., to the company for examination, as also required by the policy. 

In regard to the first objection, it appeared upon the trial below 
that the premises occupied were a portion of a large building, 
which portion only he had rented; that the changes in occupancy 
referred to did not occur in the part he occupied; that some time 
after the insurance was effected, the landlord partitioned off a por- 
tion of the building in his possession and under his control for a 
barber-shop. This shop was rented to a tenant, who occupied it 
for that: purpose, and lived and slept there with his son. Prior to 
this occupancy by the barber, no one had slept there. The build- 
ing was wholly unprotected at night. It also appeared that a 
stove had been placed in the barber-shop, and a galvanized iron 
pipe or smoke-stack had been carried up outside of the building, 
and about two feet therefrom, to a point some distance above the 
roof. This was, briefly stated, the change of occupancy of which 
the company complains,—a change with which the plaintiff had 
nothing to do, and which did not occur in any part of the premises 
occupied by him, and covered by the policy. Under these circum- 
stances, the learned counsel asked the court to instruct the jury 
that the change referred to “was a violation of the condition of the 
policy, and the verdict must be for the defendant.” This was 
answered by the court as follows: “Refused, there being no evi- 
dence to the effect that the insured changed the risk in the occu- 
pation of the building or premises described,” etc., “or that any 
change of the risk was made or permitted by him to be made by 


any person, thing, or circumstance over which he had any control, or 
VoL. XIX.—66. 
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for the making of which he had any right to ask the consent of the 
company.” This answer was clearly correct. The insured had 
made no change of occupancy; he had no control over that portion 
of the building; he might or might not have known of it; and, if 
he had, there is nothing to show that he knew the risk would be 
increased. On the contrary, he might well have supposed that it 
would be decreased by having some one to sleep in and protect it 
at night. The condition in the policy in regard to a change of 
occupancy contemplates an increase of the risk. Before the insured 
can be held to the duty of notifying the company of such increase, 
he must be shown to have known of it: Insurance Co. vs. Losch, 
109 Pa. St., 100; Rife vs. Insurance Co., 115 Pa. St., 580. 

The first above stated ground of defense was flimsy enough, but 
the second is more so. The company had the books of the insured, 
and ample opportunity to examine them and him in regard to the 
loss. The insured not only left his bocks at the office of the com- 
pany, but called there more than once in person for the purpose of 
explanation or examination. We need not go into detail upon this 
point. It is sufficient to say that the action of the officers of the 
company was indicative of delay, and an intention of lullirg the 
insured into security, rather than a desire to promptly adjust and 
pay the loss. Their conduct in this respect is the more remarkable 
from the fact, asserted in the argument at bar, and not denied, that 
the company had reinsured $1,500 of this risk in the Phoenixville 
Fire Insurance Company; had used these same proofs of loss in 
making their claim upon that company; and had collected there- 
from the full amount of such reinsurance. Under such circum- 
stances, a quibble over the proofs of loss is unbecoming. We find 
no error in this record. Judgment affirmed. 





1890. | Schneider vs. United Sta’es Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


ELIZA SCHNEIDER, Respondent, 
vs. 
UNITED STATES LIFE INS. CO., Appellant.* 


A policy was taken out by the husband on his life for the benefit of his wife, 
he paying the premiums and retaining possession of it. Legal notice was 
sent of a premium coming due, which remained unpaid, but a few days 
later while the policy was in force, the policy was surrendered and its 
surrender value paid by check to joint order of husband and wife upon 
a paper purported to be signed by the wife requesting such surrender, 
and discharging the company from liability. The paper proved a forgery, 
and the wife had no knowledge of the facts. 


Held, That while the surrender was invalid, the policy was void for non- 
payment of premium. 


O. P. Burr, for Appellant. 
Lucius McApam, for Respondent. 
- O’Brien, J. 
In the year 1861, upon the application of the plaintiffs husband, 
Henry Schneider, the defendant issued its policy insuring his life 
for the benetit of the plaintiff. The policy contained the usual 
stipulation that in case the assured should fail to pay any quarterly 
premium when the same became due, the policy should lapse and 
become null and void. The husband retained the policy in his 
possession and paid the premiums as they became due up to and 
including the premium payable January 17th, 1886. On the 15th 
day of March, 1886, the defendant duly served the notice required 
by the statute that another premium would fall due the 17th of 
April following. This notice was served upon the husband, who 
had the policy in his possession and who was the agent of his wife 
for the purpose of receiving the notice. (Laws of 1877, ch. 321.) 
This premium was not paid and no notice was thereafter served by 
the defendant. On the 29th of March, 1886, while the policy was 
in force, the husband produced and surrendered the policy to the 


* Decision rendered, October 7, 1890. 
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defendant and received $525, the surrender value from the defend- 
ant, which was paid by its check to the joint order of the husband 
and the wife. The check was presented indorsed in proper form, 
paid by the bank and charged to defendant. Atthe same time the 
husband presented and delivered to the defendant a paper under 
seal purporting to be signed by the wife and duly acknowledged 
before a commissioner of deeds, containing a request to accept the 
surrender of the policy and a release discharging the defendant 
from all further liability thereon. The company relying upon this 
paper paid the surrender value as above stated. The husband died 
in September, 1886, and until after that the wife had no knowledge 
of the existence of the policy and her signature to the paper con- 
taining the surrender and release, and the indorsement of her name 
upon the check was forged. She received no part of the $525 paid 
on the surrender of the policy. She demanded payment of the 
policy and upon refusal presented proofs of the death, and then 
brought this action. It was found at the trial as matter of law 
that the surrender was void and the contract to pay in case of 
death unaffected thereby. The plaintiff recovered and the judg- 
ment was sustained by the general term. 

The conclusion of the trial court that the surrender was, as 
against the plaintiff, null and void, and which is clearly correct, 
renders it necessary for the plaintiff, in order to sustain the recov- 
ery, to meet and answer another objection that confronts her. 
The premium due on the 17th of April, 1886, was not paid. The 
notice required by the statute was served on the 15th of March 
preceding, and the existence of the policy as a valid contract of in- 
surance and the liability of the defendant thereon depended upon 
the performance of this condition. The fraudulent surrender of 
the policy by the husband before the April premium became due 
in no way excuses the failure to pay the premium, unless the de- 
fendant was in some way connected with that fraud, or guilty of 
some negligent act in regard thereto. There it no proof and no 
finding that it was. On the contrary the defendant seems to have 
been the innocent victim of a fraud perpetrated upon it by the 
husband, who was the plaintiff's agent in procuring the policy, pay- 
ing the premiums and receiving the statutory notice as to when 
they were due. The paper purporting to be signed by the plaintiff 
requesting the defendant to accept the surrender and releasing it 
from further liability was in proper form. There was attached to 
it the certificate of an officer, authorized to take and certify ac- 
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knowledgements, that the plaintiff appeared before him and duly 
acknowledged the instrument, and there was no circumstance that 
could warrant the defendant in doubting its genuineness. It has 
been found that the defendant relied upon it, and neither in the 
findings nor the evidence is there anything to be found to justify 
a suspicion of bad faith. It cannot be held that the transaction 
between the defendant and the husband, which resulted in the 
payment to him of the surrender value of the policy, and upon 
which the defendant relied, was void, and at the same time relieve 
the plaintiff from the effect of a failure to perform the conditions 
upon which the existence of the contract depended. The plaintiff 
cannot claim the benefit of a contract made for her benefit, but as 
it appears without her knowledge, without at the same time as- 
suming all the responsibility of a failure to perform its essential 
conditions. In those cases where a recovery has been permitted 
by the beneficiary notwithstanding a surrender and release, as in 
this case, the party seeking to recover was able in some way to 
connect the company with the fraud or to show some fault or neg- 
ligent act on its part that excused the payment of the premium: 
Whitehead vs. N. Y. Life Ins. Co., 102 N. Y., 148; Frank vs. Mut- 
ual Life Ins. Co., id., 266; Knapp vs. Homeopathic Life Ins. Co., 
117 U. S., 411. 

The husband had the possession of the policy, and in dealing 
with the defendant in regard to it was treated as her agent, and 
the rule that when one of two innocent parties must sustain a loss 
from the fraud of a third, such loss shall fall upon the one whose 
act enabled the fraud to be committed, applies to this case. 

The Judgment should be reversed and a new trial granted, costs 
to abide the event. All concur. 





SUPREME COURT OF ILLINOIS. 


HEALEY 
Us. 
MUTUAL ACCIDENT ASSOCIATION.* 


Death resulting from the accidental taking of poison is death caused by “ ex- 
ternal, violent, and accidental means,” within the meaning of the policy. 


Mitter, Leman & Cuase, for Appellant. 
Apert H. Vrereper and Mason V. Loomis, for Appellee. 


Craia, J. 

The question presented, although one of pleading, involves a 
construction of the policy upon which the action was brought; and 
in placing the construction on the contract, and in arriving at the 
intention of the contracting parties, regard must be had to the 
object and purpose which was intended by the contracting parties. 
A policy of accident insurance is issued and accepted for the pur- 
pose of furnishing indemnity against accidents and death caused 
by accidental means, and the language of the policy must be con- 
strued with reference to the subject to which it is applied: Insur- 
ance Co. vs. Nelson, 65 Ill, 420. ‘Thus a provision in a policy 
against loss by fire avoiding the policy if the property becomes 
incumbered has been held not to include incumbrance by judgment, 
although within the terms used: Baley vs. Insurance Co., 80 N. Y., 
21. Again, policies of insurance being signed by the insurer, the 
language employed being that of the insurer, the provisions of the 
policy are usually construed most favorably for the insured in case 
of doubt or uncertainty in its terms: Insurance Co. vs. Scammon, 
100 Tll., 644. “Norule in the interpretation of a policy is more 
fully established or more controlling than that which declares that 
in all cases it must be liberally construed in favor of the insured, 
so as not to defeat, without a plain necessity, his claim to the 
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indemnity, which in making the insurance it was his object to secure. 
When the words are without violence susceptible of two interpre- 
tations, that which will sustain his claim and cover the loss must, 
in preference, be adopted:” May Ins. (2d Ed.), § 175. 

Keeping in view these well-settled rules of construction, the 
question to be determined is whether the death in this case is one 
falling within the spirit of the policy. The death of John Healy, 
the assured, is a conceded fact, but it is said the policy is an assur- 
ance against death by external, violent, and accidental means 
within the meaning of the policy. Under the averments of the 
first and second counts it is manifest that death ensued by acci- 
dental means, as it is expressly averred that death was produced 
by accidentally taking and drinking poison. The demurrer ad- 
mits this averment of the declaration, and the fact that death 
ensued from accidental means stands admitted by the record. 
But to bring the case within the terms of the policy it devolved 
upon the plaintiff to aver and establish, not only that death ensued 
from accidental means, but also from externa! and violent means. 
The next inquiry, therefore, to be determined is whether within 
the meaning of the policy death resulted from external and violent 
means. While the authorties in cases similar to the case before 
us are not entirely harmonious, yet we think that the decided 
weight of authority is in support of the view that death in this 
case was caused by external and violent means. In McGlinchey vs. 
Casualty Co (80 Me., 251), the insured was riding in a covered 
carriage. The horse became frightened, and ran some distance 
before he could be cortrolled. In running, the horse came near 
collision with other teams, but no collision occurred, nor was the 
carriage upset or any one injured. However, immediately after 
the runaway, the insured became sick, and died in an hour after 
the accident. The question arose whether death was caused from 
bodily injuries through external, violent, and accidental means 
within the meaning of the policy, and the court held that it was. 
In the case cited the body of the deceased bore no marks of 
physical injury, nor did the body come in contact with any physical 
object during the time of the accident, but death no doubt resulted 
from physical strain and mental shock. In Insurance Co. vs. 
Crandall (120 U. S., 527), it was beld that an insane man who takes 
his own life dies from an injury produced by external, accidental, 
and violent means. In the cases of Trew vs. Assurance Co., 5 Hurl. 
& N., 211, and on appeal 6 Hurl. & N., 839, 7 Jur. (N. 8.), 878 
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Reynolds vs. Insurance Co., 22 Law T. (N. S.), 820; and Winspear 
vs. Insurance Co , 42 Law T. (N.S.) 900, 43 Law T. (N.S.), 459; 
affirmed 6 Q. B. Div., 42—it was held that death from drowning was 
caused by external and violent means within the meaning of an acci- 
dent policy. In the Trew Case, which may be regarded as a leading 
one on the subject, it is argued: ‘‘ Whereas, from the action of the 
water there is no external injury,death by the action of the water is 
not within the meaning of the policy.” In reply to the argument 
the court said: “ That argument, if carried to extreme Jength, would 
apply to every case where death was immediate. If a man fell 
from the top of a house, or overboard from a ship, and was killed, 
or if a man was suffocated by the smoke of a bouse on fire, such 
cases would be excluded from the policy, and the effect would be 
that policies of this kind in many cases where death resulted from 
accident would afford no protection whatever to the assured. We 
ought not to give those policies a construction which will defeat the 
protection of the assured in a large class of cases:” 6 Hurl. & N., 
844. In Paul vs. Insurance Co. (112N. Y., 472), the policy was sub- 
stantially like the one in question here, indemnifying against in- 
juries caused by external, violent, and accidental means. The in- 
sured died from inhaling illuminating gas. He was stopping at a 
hotel in New York City. He was found dead in his bed, the room 
being filled with gus. When found the deceased lay on his bed 
like a man asleep, without any external or visible signs of injury 
upon his body. An action on the policy was sustained, and in dis- 
posing of the question whether the injuries were caused by exter- 
nal and violent means, the court said : “As to the point raised by 
the appellant, that the death was not caused by external and vio- 
lent means within the meaning of the policy, we think it a sufficient 
answer that the gas in the atmosphere, as an external cause, was a 
violent agency in the sense that it worked upon the intestate so as 
to cause his death. That a death is the result of accident or is un- 
natural imports an external and violent agency as the cause. The 
cases collated on the respondent’s brief sufficiently establish that 
as a proposition: Trew vs. Insurance Co., 7 Jur. (N. S.), 878; Rey- 
nolds vs. Insurance Co., 22 Law T. (N. S.), 820; McGlinchey vs. 
Casualty Co., 18 Ins. L. J.j 128. If, as held in the case last cited, 
death from inhaling poisonous gas is to be regarded as caused by 
external and violent means, upon the same principle death from the 
accidental taking of poison must be regarded as resulting from 
external and violent means. Again, where a person is drowned, 
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having been suffocated by the action of the water in the lungs, if a 
death in such case is to be regarded as caused or produced by ex- 
ternal and violent means, as held in the cases heretofore cited, for 
the same reason a similar rule must be applied where death re- 
sulted as alleged in this case. Here the death arose from acci- 
dentally taking and drinking poison, and we are constrained to hold 
when such is the case, the injury resulting in death may be re- 
garded as received through violent means. If a person should re- 
ceive a gun-shot wound in the body resulting in death, it would be 
conceded that death ensued from violent and external means. For 
a like reason poison taken into the stomach producing death may 
also be treated as an external and violent means. Indeed, we are 
inclined to concur with what was said by the Court of Appeals of 
New Yorkin the case last cited, “ that a death is the result of acci- 
dent, or is unnatural, imports an external and violent agency as 
the cause.” We have been cited to a few cases holding a different 
rule: Hill vs. Insurance Co., 22 Hun., 187. This case was over- 
ruled by the later case of Paul vs. Insurance Co., cited supra: Pol- 
lock vs. Association (102 Pa. St., 230) is a case sustaining the posi- 
tion of the defendant. But while we recognize the high ability of 
the court in which the case was decided we are not disposed to 
follow the rule there adopted. We think the rule established by 
the Court of Appeals of New York is better calculated to carry out 
the true intention of the parties where the contract of insurance 
was entered into, and one too, more nearly in harmony with the 
current of authority bearing on the question. The judgment of 
the appellate and circuit courts will be reversed, and the cause re- 
manded to the circuit court for further proceedings in conformity 
to this opinion. 





SUPREME COURT OF CALIFORNIA. 


Us. 
SUN INS. CO.* 


The policy provided that no suit should be sustainable unless brought within 
twelve months after the fire; also, that the loss should not be payable un- 
til sixty days after the requirements of the policy had been completed by 
the insured. 


Held, That the limition begun to run from the expiration of the sixty days. 


Ruopes & Barstow, for Appellant. 
Haaarn, Van Ness & Drssiez, for Respondent. 


SHARPSTEIN, J. 
The policy upon which this action is based contains, among 


others, the following clause: “It is mutually agreed that no suit 
or action for the recovery of any claim by virtue of this policy shall 
be sustainable in any court of law or chancery until appraisement 
shall be had, if demanded by this company, and in accordance 
with the printed conditions of this policy, nor unless such suit or 
action shall be commenced within twelve months next after the 
fire shall occur.” The fire is alleged to have occurred on the 12th 
day of September, 1884; and this action was commenced on the 
22d day of November, 1885, more than twelve mouths next after 
the fire occurred. 

The contention of appellant is that at the time of the commence- 
ment of the action it was barred by the terms of said stipulation. 
That contention must prevail unless the clause upon which it is 
based is modified by some other clause or clauses of the policy. 
One clause reads as follows: “The amount of loss or damage to 
be estimated according to the actual cash marketable value of the 
. property at the time of the loss, which in no case shall exceed what 
it would then cost to replace the same, deducting therefrom a suit- 
able amount for any depreciation of such property by reason of 


* Decision rendered, March 26, 1890. 
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age, wear and tear, location, change of style, lack of adaptation to 
profitable use, or other causes. The adjusted claim under this 
policy shall be due and payable at the company’s office in San 
Francisco, Cal., sixty days after the full completion by the assured 
of all the requirements herein contained.” Among the require- 
ments therein contained were the following:— 

The assured, his, her, and their agents and servants, shall, whenever re- 
quired, submit to an examination or examinations, under oath, by any per- 
son appointed by this company, and subscribe to such examinations when re- 
duced to writing, and shall also produce their books of account and other 
vouchers, and exhibit the same for examination at the office of this company 
in San Francisco as often as required, and permit extracts and copies thereof 
to be made. The assured also shall produce certified copies of all bills and 
invoices the originals of which have been lost, and shall exhibit all that re- 
mains of the said property, damaged or not damaged, for examination, to any 
person or persons named by this company, and shall also furnish such further 
particulars, and such certificates of a magistrate or officer charged with the 
duty of investigating fires, as may be required. The proofs of loss shall be 
made by the party insured in regular form. 

It is alleged and proven that appellant exacted a compliance by 
the assured with all of these requirements, and that the insured 
complied therewith as rapidly as he was able to, and that he was 
unable to fully comply therewith before the 16th day of October, 
1885,—more than thirteen months after the fire occurred, and more 
than one month after the expiration of the time within which an 
action could be commenced, according to the construction which 
the appellant’s counsel insists should be given to the policy. The 
adjusted claim under the policy was payable sixty days after the 
full completion of the assured of all the requirements contained in 
the policy. No right of action accrued until more than three 
months after it was barred by the twelve months limitation clause, 
unless that clause is modified by some other clause. 

In spare vs. Insurance Co. (9 Sawy., 142), the court, Deady, J., 
said: “On the authority of adjudged cases (Davidson vs. Insur- 
ance Co., 4 Sawy., 594; Riddlesbarger vs. Insurance Co., 7 Wall., 
389; May, Ins., § 478), it is admitted by counsel for the plaintiff 
thut this clause in the policy limiting the time within which a suit 
may be commenced thereon against the defendant is valid, but 
they contend that it must be read in connection with that other 
clause which provides that a loss does not become payable until 
sixty days after the proof of that fact is made; and that, taken 
together, the reasonable construction of them is that, the right to 
sue on the policy being postponed until the loss is payable, namely, 
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sixty days after proof thereof, the twelve-months limitation upon 
such right does not commence to run until that time. This con- 
struction is supported by the decided weight of authority, and, in 
my judgment, is correct on principle:” Mayor, etc., vs. Insurance 
Co., 39 N. Y., 45; Hay vs. Insurance Co., 77 N. Y., 241; Barber 
vs. Insurance Co., 16 W. Va., 658; Chandler vs. Insurance Co., 21 
Minn., 85; Steen vs. Insurance Co., 89 N. Y., 315; Killips vs. In- 
surance Co., 28 Wis., 472; May, Ins., § 479. ‘In Steen vs. Insur- 
ance Co., supra, 323, the policy contained two similar conditions; 
and the court, in construing them, said: ‘We think the inten- 
tion of the defendant was to give the insured a full period of twelve 
months, within any part of which he might commence his action; 
and having, by postponement of the time of payment, secured 
itself from suit, it did not intend to embrace that period within 
the term after the expiration of which it could not be sued. In 
other words, the parties cannot be presumed to have suspended 
the remedy and provided for the running of the period of limita- 
tion during the same time. Indeed, the actual case is stronger; 
not only was the remedy postponed, but the liability even did not 
exist at the time of the fire, nor until it was fixed and ascertained 
according to the provisions of the policy. Having thus made the 
doing of certain things, and a fixed lapse of time thereafter, con- 
ditions precedent to the bringing of an action, the parties must 
be deemed to have contracted in reference to a time when the in- 
sured, except for that contract, might be in a condition to bring 
an action. Under any other construction the two conditions are 
inconsistent with each other.’” This case is distinguishable from 
Garido vs. Insurance Co. (8 Pac. Rep., 512), in which the plaintiff 
had ample time after his right of action accrued to have com- 
menced it within twelve months after the loss occurred. In this 
case it was more than twelve months after the fire before an action 
could be commenced. We must concede, however, that Garido 
vs. Insurance Co., supra, is not altogether in harmony with the 
cases which we follow in this vase. Under the construction which 
we give to the policy, we think the complaint states a cause of 
action not barred by the provisions of the policy; and the evidence 
is sufficient to justify the verdict of the jury. 
Judgment and order affirmed. 
We concur: McFarland, J.; Thornton, J. 
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SUPREME COURT OF VERMONT. 


LYCOMING FIRE INS. —_ 


US. 
BATCHELDER er au.* ,; 


‘The charter of a mutual company required notes to be deposited in order to 
membership, payable in such proportions and at such times as the direc- 
tors, agreeably to their act of incorporation, should require. The charter 
provided that assessments should be made as required for losses, and in 
case of refusal to pay for thirty days after notice, the directors might sue 
for and recover the whole amount of the note. 


Held, That the entire notes became payable on demand after a first default, 
and the statute of limitations began to run from that date. Suit begun 
in December, 1887, on a default in July 1880, is too late. 


This was an action in assumpsit to recover assessments upon two 
premium notes given to the plaintiff by the defendants upon the 
issuing to them by it of two policies of fire insurance. Pleas, the 
general issue, and statute of limitations. Trial by jury at the Sep- 
tember term, 1889, Powers, J., presiding. The court directed a 
verdict for the defendants, to which the plaintiff excepted. 

The first note was as follows:— 

$250. For value received, in policy No. 109,584, risk commencing the 
twenty-first day of November, 1875, issued by the Lycoming Fire Insurance 
Company, we promise to pay to said company or their treasurer, for the time 
being, the sum of $250, in such portions, and at such time or times, as the 
directors of said company may, agreeably to their act of incorporation, require. 
Witness our hand at Wallingford, Vt., the 21st day of November, A. D. 1875. 

BATCHELDER & Sons. 

The second note was of the same tenor, and bore date January 
10, 1879. The plaintiff was a corporation under the laws of Penn- 
sylvania, having its principal place of business in that state, but also 
doing business in the state of Vermont; and both these notes were 

* Decision rendered, April 27, 1890. 
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given in this stute. By the fifth and ninth sections of the plaintiff's 
charter. it was provided :— 


Section 5. Every person who shall become a member of said corporation 
by becoming a member therein shall, before he receives his policy, deposit his 
promissory note for such sum of money as shall be determined by the direc- 
tors. A part, not exceeding 10 per cent, of said note shall be immediately 
paid, and the remainder of said deposit note shall be payable in part or the 
whole at any time when the directors shall deem the same requisite for the 
payment of losses by fire, and such incidental expenses as shall be necessary 
for transacting the business of such corporation; and at the expiration of the 
time of insurance the said note, or such part of the same as shall remain un- 
paid after deducting all losses and expenses during said term, shall be 
relinquished and given up to the maker thereof. Sec. 9, The directors 
shall, after receiving notice of any loss or damage by fire sustained on prop- 
erty, and ascertaining the same, or after the rendition of any judgment as 
aforesaid against said company for loss or damage, settle and determine the 
sums to be paid byjthe several members thereof as their respective proportion 
of such loss, and publish the same as they may see fit, or in any such manner 
as their by-laws shall have prescribed; and the sum to be paid by each mem- 
ber shall always be in proportion to the original amount of the deposit note 
or notes, and shall be paid to the treasurer within thirty days next after the 
publication of such notice; and if any member shall, for the space of thirty 
days after the publication of said notice, neglect or refuse to pay the sum 
assessed on him as his proportion of the loss aforesaid, in such case the direc- 
tors may sue for and recover the whole amount of his deposit note or notes 
with costs of suits, or may have execution for the whole amount as provided 
for in the sixth section of this act; and the amount thus collected shall remain 
in the treasury of said corporation, subject to the payment of such delin- 
quent’s proportion of prior or future losses and expenses, and the balance, if 
any remain, shall be returned to the party from whom it was collected, on 
demand, after thirty days from the expiration of the term for which insur- 
ance was made, 

In accordance with the above provision the plaintiff did, on the 
28th day of May, 1880, levy an assessment of 12} per cent on each 
of the notes, and give due notice of the same,so that the said 
assessments became due and payable as early as June or July, 1880. 
The defendants had never paid these assessments, but had refused 
to do so. This suit was begun December 15, 1887. 


C. W. Porrer and P. R. Kenpatt, for Planiliff. 
Geo. E. Lawrence, J. C. Baker, and F. 8. Prarr, for Defendants. 


Rowe tt, J. 
These notes are payable “in such proportions, and at such time 
or times, as the directors of the company may, agreeably to their 
act of incorporation, require.” Said act provides that if any mem- 
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ber shall, for the space of thirty days after publication of notice, 
neglect or refuse to pay the sum assessed on him as his proportion 
of a loss, the directors “may sue for and recover the whole amount 
of his deposit note or notes.” The defendants made default for 
the space of thirty days after notice in the payment of an assess- 
ment whereof notice was given in May, 1880, and they have ever 
since refused to pay the same, or any part thereof. The question 
is, has the statute of limitations run upon the notes? The plaintiff 
claims that it bas not, for that the right to sue for and recover the 
full amount thereof on defendant’s default was a mere option, to be 
exercised or not at the pleasure of the company, and that the 
exercise by calling for payment of the whole was necessary before 
suit could be maintained therefor. But, treating the notes for 
this purpose as ordinary promissory notes, the case of Dawley vs. 
Wheeler (52 Vt., 574) is a full answer to this claim. There the 
note was at five months’ date, with interest after, but contained a 
consent that the payee might collect it at any time by discounting 
a proportional amount of the interest paid in advance. This was 
held to be, in legal effect, a note on demand, and that the statute 
began to run upon it from the time of its delivery, notwithstand- 
ing, in order to collect it within the five months, the payee would 
have had to exercise the option of commencing suit upon it. The 
ground and reason of the holding are sufficiently set forth in the 
opinion, and need not be repeated nor enlarged upon here. 

But it is said that the case at bar does not come within the rule 
that when a sum is payable in installments, and there is a stipula- 
tion that, in default as to one, all shall become due. the statute 
runs upon all from the time of default, for that these notes are 
neither debts nor evidences of debts, but, looked at in the light of 
their purpose, and in connection with the charter and the by-laws, 
appear not to have been made for the absolute payment of the 
sums mentioned in them, nor for any sum, but as engagements to 
pay the proportion of losses that might belong to the makers to 
pay, not exceeding the nominal sum mentioned therein, when 
assessments for that purpose should be made; that the provision 
in question is a mere penalty, and not a stipulation that the whole 
notes should become actually due and payable in the event named, 
and hence that the plaintiff is guilty of no laches, and the statute 
has not run. This proposition would be important, if not con- 
trolling, if the question was whether these were to be treated as 
demand notes from their delivery, or whether an assessment would 
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be a necessary preliminary to a suit upon them, as is shown by 
Savage vs. Medbury (19 N. Y., 32), and Howland vs. Edmonds (24 
N. Y., 307), to which we are referred. But it is not controlling 
now, no matter what the precise nature of the notes is in this 
regard; for the question still is, when might the plaintiff first have 
maintained an action for the recovery of the full amount of them ? 
for from that time the statute runs. If the plaintiff chose to wait 
till the assessments were made and noticed, it could do so; but 
that which was optional on its part would not affect the right of 
the defendants, who might well consider the cause of action as 
accruing when the plaintiff first had a right to sue for the whole. 
That the plaintiff could have maintained an action for the full 
amount on the first default, and that, too, without demand, is 
beyond question; for from that time forth, the defendants con- 
tinuing in default, the notes became, and were in law, payable on 
demand: Jones vs. Sisson (6 Gray, 288) is authority on this point. 
It is said that it is not authority because a demand was there made 
for payment of the whole note before suit brought. But that does 
not appear, but only that a demand was made for the payment of 
the assessment, for the non-payment of which plaintiff sought to 
recover the whole. We hold, therefore, that the statute has run on 
these notes, and of course the assessment sought to be recovered 
goes with them. Judgment affirmed. 

Munson, J., having been of counsel, did not sit. 


